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IN THE 


fflttftefr States Court of Appeals for the 
Sfstrict of Coluotbta 

October Term, 1943 


No. 8626 

Special Calendar 

HAYWOOD POPE, Appellant , 
vs. 

RAY L. HUFF, GENERAL SUPERINTENDENT 
ETC., ET AL., Appellees . 


BRIEF FOR APPELLANT. 


Appeal From the District Court of the United States of the 

District of Columbia. 


Jurisdiction. 

Jurisdiction of this court in this case is derived from 
sec. 101, title 17, chap. I, 1940 D. C. Code. 

A joint appendix of appellant and appellees, under 
separate cover, was printed at the Government Printing 
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Office, at the expense of the Government, on the recom¬ 
mendation of the District Attorney, in view of the poverty 
of the appellant. Reference thereto, in this brief, will be 
indicated as “R.” with page numbers. 

Preliminary. 

The appellant in the instant case is the same appellant 
in the case of Pope v. Huff, et al., 73 U. S. App. D. C. 
170, 117 F. (2d) 779, in which this court said that the 
sentence in No. 60,656 [“Hovermale” case] was assailed 
on the single ground that there was not sufficient evi¬ 
dence introduced to support the verdict of guilty, and in, 
No. 60,925 [“Wilburn” case] on the ground that the 
defendant, having been acquitted on the first count charg¬ 
ing assault with intent to commit robbery, should have 
been acquitted on the second count charging attempted 
robbery, to avoid double jeopardy for the same offense, 
and also on the further ground that the defendant was 
not confronted with the witnesses who testified against 
him. 

In that case, this court held that sufficiency of the evi¬ 
dence to support a conviction is not jurisdictional and is 
not open to review in habeas corpus proceedings, and this 
court said (p. 170): “Since appellant is now lawfully in 
custody under indictment No. 60656 and is not being de¬ 
tained under the sentence imposed under the second count 
in No. 60925, application for release under the second 
sentence is premature. Habeas corpus may be sought 
only to effectuate a prisoner’s immediate release, and not 
to test the legality of imprisonment at some future time. 
Hence we may not consider the validity of the sentence 
under No. 609*25.” 

The instant appeal involves the contention of appellant 
that he is entitled to release because the judgment and 
sentence pronounced against him in each of the said 
cases is void, for the reasons hereinafter set forth. 
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Statement of Case. 

This appeal by appellant, Haywood Pope, is from a 
final order (R. 26), dated September 23, 1943, entered 
by Chief Justice Eicher of the District Court of the 
United States for the District of Columbia, discharging 
a rule (R. 20), issued by Justice Bailey, of the said Dis¬ 
trict Court, against respondents Ray L. Huff, as Gen¬ 
eral Superintendent of the D. C. Penal Institutions and 
E. Allen Green, as Superintendent of Washington Asy¬ 
lum and Jail, requiring each of the respondents to show 
cause, if either of them could, on September 20, 1943 
(R*. 20), why the writ of habeas corpus should not is¬ 
sue as prayed in appellant’s petition, and which said 
order of Chief Justice Eicher also dismissed said peti¬ 
tion (R. 26). 

Appellant’s petition and exhibits attached thereto (R. 
13-19), praying for the writ of habeas corpus, were filed 
September 7, 1943 (R. 2), and based thereon Justice 
Bailey issued the said rule on September 8, 1943 (R. 
20 ). 

Respondents filed their return and answer on Sep¬ 
tember 20, 1943 (R. 21), and on September 22, 1943, 
appellant filed reply (R. 24) thereto, traversing each and 
every denial set forth in said return and answer in re¬ 
spect to any allegation of fact set forth in appellant’s 
petition,” and the petitioner [appellant] [t] hereby joins 
issue with the respondents upon their said answer” (R. 
24) and added the following: “And further, this peti¬ 
tioner hereby prays the court that the writ of habeas 
corpus issue herein as prayed in his petition, to the 
end that the petitioner have a hearing before the court 
upon the issues involved in this case as provided by the 
statute in such cases made and provided, and that upon 
such hearing the petitioner be discharged from custody 
as prayed in his petition. (R. 24. Italics supplied.) 

The said general traverse or joinder in issue was 
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served on September 22, 1943—the same day it was filed 
—upon counsel for the respondents, as shown by his ac¬ 
knowledgment of service (R. 24). 

We submit that Chief Justice Eicher is in error in 
stating in his opinion, supra, that the issues in the instant 
habeas corpus case were adjudicated by Mr. Justice Ad¬ 
kins in the Matter of Pope v. Huff, et al., Habeas Cor¬ 
pus No. 2295. The issues which are set forth in the 
Statement of Points herein, and embraced within the 
petition in habeas corpus in the instant proceeding, are 
different questions. Moreover, we contend that the doc¬ 
trine of res judicata does not apply to habeas corpus 
cases. Salinger v. Loisel, 265 U. S. 224, 230, 231. Again, 
even if we are in error in contending that any issue in the 
instant case was not decided by Justice Adkins, Chie£ 
Justice Eicher might consider himself bound thereby 
as a matter of comity among Justices of the District 
Court, but wte contend that this court is not bound by 
opinions of the District Court. White v. Central Dis¬ 
pensary & Emergency Hospital, 69 U. S. App. D. C. 122, 
125. 

The order discharging the rule and dismissing the peti¬ 
tion herein was signed and filed September 28, 1943, and 
several days thereafter counsel for appellant received in¬ 
formation to that effect, and this appeal followed (R. 
26-27). 

No evidence was permitted to be given in respect to 
issues of fact raised by the pleadings, notwithstanding 
the general traverse or joinder of issue by petitioner 
(appellant), but the trial court allowed counsel represent¬ 
ing the respective parties to orally argue the matter, 
after which the trial court took the pleadings under 
advisement, that is, the petition for writ of habeas cor¬ 
pus, return of respondents and general traverse of peti¬ 
tioner (appellant). 

On September 25, 1943 (R. 25), Chief Justice Eicher 
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filed a Memorandum Opinion in which he decided that 
the rule should be discharged and that the petition should 
be dismissed, assigning as reason 

“that the issues raised in said petition have been ad¬ 
judicated in In the Matter of Pope v. Huff, et al, 
Habeas Corpus No. 2295, determined in this court 
by Mr. Justice Adkins in February, 1943. See Beard 
v. Bennett, 72 App. D. C. 269; Palmer v. Thompson, 20 
App. D. C. 273, at p. 284, particularly the holding on 
said page:” * * * that no new ground is shown for 
holding the appellee which did not exist at the time 
of his former discharge. [Italics supplied.] Slack 
v. Berrine, 9 App. D. C. 128, at pp. 150 and 151, 
particularly the holding on said last page: 44 * * • A 
subsequent writ may be awarded, but upon the sub¬ 
sequent hearing evidence will not be heard which 
goes back of the previous adjudication. Counsel for 
the Government will present appropriate order. Ed¬ 
ward C. Eicher, Chief Justice” (R. 25). 

The pleadings in the instant habeas corpus case (No. 
2459 in the District Court below) are contained in the 
Record from pages 1 to middle of page 34. 

The matters and things set forth in the Record from 
page 34 to page 189, inclusive, relate to a former habeas 
corpus proceeding (No. 2259 in the District Court below), 
filed by this appellant and constitute the papers set forth 
in the counter-designation of the appellees (R. 187-188). 

The former habeas corpus case (No. 2259) on grounds 
other than those set up in the instant case the appellees 
in this case allege (R. 22) in their answer constitute 
res judicata in respect to certain allegations set forth in 
Paragraphs VIII and IX of the petition in the instant 
case, "which relate to the contention of the appellant 
herein that he did not have an impartial jury in a case 
known as 44 the Hovermale case” (Crim. No. 60, 925, R. 7- 
8). The point here referred to will be hereinafter more 
specifically set forth. 
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The petition, accompanied by two exhibits (R. 2-19) 
of the appellant, sets forth substantially the following: 

That he is now unlawfully restrained of his liberty, 
and is held as a prisoner in the Washington Asylum and 
Jail by the respondents, and each of them (R. 3), first, 
in violation of Article V of the Amendments to the Fed¬ 
eral Constitution, which provides, among other things, 
that no person shall be subject for the same offense to 
be twice put in jeopardy of life or limb, and that no per¬ 
son shall be deprived of life or liberty, without due proc¬ 
ess of law; and secondly, in violation of Article VI of 
said Amendments, in that the appellant was denied the 
right to a trial by an impartial jury in the District Court 
below, wherein appellant was indicted in two separate 
cases by a grand jury of the District of Columbia, and 
wrongfully and unconstitutionally convicted by a petit 
jury; and thirdly, in violation of said Article VI, in that 
appellant was denied the right to be informed of the 
nature and cause of the accusation against him; and 
fourthly, in violation of Article VIII in that cruel and 
unusual punishment was inflicted upon the appellant 
(R. 3), by reason of the following proceedings: 

On October 4, 1937, the grand jury of this District 
returned an alleged indictment (No. 60,656, known as 
“the Hovermale case”) against appellant purporting to 
charge statutory robbery as defined in section 810, 1924 
D. C. Code (same as sec. 34, title 6, 1929 D. C. Code, 
and codified as sec. 22-2901 in the 1940 D. C. Code) which 
provides (R. 4): 

“Sec. 810. Robbery. Whoever by force or viol¬ 
ence, whether against resistance or by sudden or 
stealthy seizure or snatching, or by putting in fear, 
shall take from the person or immediate actual pos¬ 
session of another, anything of value, is guilty of 
robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more 
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than fifteen years. (Mar. 3, 1901, 31 Stat. 1322, ch. 

854, sec. 810)’ ’ 

Appellant’s petition further alleged (R. 5) that the 
said indictment in the “Hovermale” case (No. 60,656) sets 
forth that the appellant on, to wit, April 3, 1937, and 
at the District of Columbia, by force and violence and 
against resistance, and by putting in fear, and by sudden 
and stealthy seizure and snatching, feloniously did steal, 
take and carry away from and off the person, and from 
the immediate actual possession of one Edward Hover- 
male, then and there being, a certain sum of money, to 
wit: seventy dollars in money, of the value of seventy 
dollars, and one pocket book of the value of one dollar, 
of the goods, money, chattels, and property of the said 
Edward Hovermale; against the form of the statute 
in such case made and provided and against the peace 
and government of the United States (R. 5). (Italics 
supplied as indicating overlapping the statute purporting 
to define robbery); that on October 15, 1937, appellant, 
when arraigned, plead not guilty to said indictment (R. 
5). See certified copy of “Hovermale” indictment (R. 
18); certificate of clerk of court, R. 13. 

Appellant’s petition alleged (R. 5) that on November 
17, 1937, the grand jury of this District returned another 
indictment (No. 60,925) known as “the Wilburn case” 
against the appellant, containing two counts as follows: 

(a) The first count alleged (R. 5) that appellant on, to 
wit: September 6, 1937, and at the District of Columbia, 
with force and arms, in and upon one Eddie Wilburn, 
then and there being, feloniously did make an assault 
with intent, then and there by force and violence, and 
by sudden and stealthy seizure and snatching, and against 
resistance, feloniously to steal, take and carry away, 
from and out of the immediate, actual possession of the 
said Eddie Wilburn, valuable goods, money, chattels 
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and property [amount or value not set forth] which 
were then and there upon the person and in the im¬ 
mediate, actual possession of the said Eddie Wilburn; 
against the form of the statute in such case made and 
provided, and against the peace and government of the 
said United States (R. 5); 

(b) The second count of said indictment (No. 60,925— 
Wilburn case) alleged that appellant on to wit: Septem¬ 
ber 6, 1937, and at the District of Columbia, by sud¬ 
den and stealthy seizure and snatching, feloniously and 
unlawfully did attempt by means of an overt act, that 
is to say, by placing his hand in and near a pocket in 
the clothing on the person of one Eddie Wilburn then 
and there being, feloniously and unlawfully to steal , take 
and carry away, from and off the person of the said Ed¬ 
die Wilburn, valuable money and property which was 
then and there on the person of him, the said Eddie Wil¬ 
burn; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States (R. 5-6). (Italics supplied as in¬ 
dicating the overlapping of the statute purporting to de¬ 
fine attempted robbery as set forth in sec. 811, 1924 D. 
C. Code, same as sec. 35, title 6, 1929 D. C. Code, codi¬ 
fied as sec. 22-2902, 1940 D. C. Code) which provides 
(R. 6): 

“Sec. 811. Whoever attempts to commit robbery, 
as defined in the preceding section [see. 810, 1924 D. 
C. Code; sec. 34, title 6, 1929 D. C. Code, codified 
as sec. 22-2902, 1940 D. C. Code] by an overt act, 
shall be imprisoned for not more than three years or 
be fined for not more than five hundred dollars, or 
both.” 

See certified copy of “Wilburn” indictment (R. 17; 
certificate of clerk of court, R. 13). 

Certified copies of the “Hovermale” and the “Wil¬ 
burn” indictments are attached as parts of appellant’s 
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petition (R. 17-18), as well as the docket entries (R. 19) 
and the judgments and commitments (R. 14, 15-16) in said 
two cases. 

In this connection, it should be remarked that in para¬ 
graph 6 (R. 55) of the finding of facts by Mr. Justice 
Adkins (in passing upon the prior habeas corpus case 
filed by appellant on April 24, 1942, R. 53), it is set 
forth: 

» “I am unable to find as a fact that any of the 
jurors who sat in the Hovermale case heard any 
of the testimony in the first case or had any knowl¬ 
edge of that first case; if they did learn of the 
first trial it was from testimony of a witness appear¬ 
ing in the second trial’’ (R. 55). 

All of the testimony taken before Mr. Justice Adkins 
in the previous habeas corpus case (No. 2259), filed by 
appellant April 24, 1942 (R. 34) is contained in the 
Record in the instant case (R. 34-188), and there is not 
to be found in said testimony any evidence that warrants 
the finding of Mr. Justice Adkins that the panel of jurors 
in court on February 9, 1938 (when the “Hovermale” 
case was opened) did not have any knowledge of the 
first case (“Wilburn” case), which was tried on Feb¬ 
ruary 2, 1938. 

Trial of Appellant on Wilburn Indictment. 

Appellant’s petition alleged: 

That although the aforesaid “Hovermale” indictment 
(No. 60,656) was returned by the grand jury on October 
4, 1937 (R. 6) and appellant pleaded not guilty thereto 
on October 15, 1937, appellant was required to go to trial 
on February 2, 1938, first on the Indictment No. 60,925 
(Wilburn case) 1 returned by the grand jury on Novem¬ 
ber 17, 1937 (to which appellant pleaded not guilty on 
December 3, 1937, R. 6). The petition set forth that the 
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said Eddie Wilburn, complaining witness in said case 
(Indictment No. 60,925), did not appear at said trial as 
a witness, said Eddie Wilburn having departed this life 
on December 13, 1937 (R. 6). 

Paragraph VIII of appellant’s petition in the instant 
case alleges (R. 7) that on February 2, 1938, when ap¬ 
pellant w*as brought to trial there was present in said 
court a panel of tw’enty-six jurors for said court, and 
thereupon, before a jury was chosen from said panel, 
to try appellant the prosecuting attorney within the pres¬ 
ence and hearing of every member of the said panel, 
the court, and appellant, in open court, stated to said 
panel of jurors the substance of the charge against ap¬ 
pellant as set forth in said alleged indictment (No. 
60,925—“Wilburn” case), and, further that the govern¬ 
ment expected to submit evidence upon the trial of ap¬ 
pellant then about to begin, to prove the allegations of 
the said charge set forth in said alleged indictment 
(“Wilburn” case, No. 60,925) R. 7. 

The said italicized allegation of fact, lastly set forth, 
was denied by the respondents, in their answer, in the 
instant case (R. 22). The joinder in issue or general trav¬ 
erse of the appellant herein (R. 24) consequently raised 
an issue of fact, which issue wras ignored by the trial 
court. 

It should be noted that the said italicized allegation 
of fact was raised for the first time in the instant habeas 
corpus proceeding. 

Appellant’s petition in the instant case (Paragraph 
VIII, R. 7) alleges the fact to be that of the panel of 
twrenty-six jurors, jurors numbered 14 to 26, both in¬ 
clusive, constituted the jury wrho tried appellant on the 
“Wilburn” indictment (No. 60,925); that at said trial, 
at which appellant did not testify as a witness (R. 7), 
the jury found appellant not guilty on the first count, 
but found appellant guilty on the second count of said 
“Wilburn” indictment (No. 60,925). 
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Trial of Appellant on Hovermale Indictment. 

Appellant’s petition alleges (R. 7) that on February 
9, 1938, appellant was brought to trial on the “Hover- 
male” indictment (No. 60,656) and at that time there 
were present in said court the aforesaid original panel of 
twenty-six jurors to sit as jurors (twelve of whom had 
sat as jurors in the aforesaid “Wilburn” case, Indict¬ 
ment No. 60,925); that, thereupon, the trial of appellant, 
upon the alleged “Hovermale” indictment, proceeded 
before a jury chosen from the same panel who had tried 
appellant in the aforesaid “Wilburn” case (Indictment 
No. 60,925) before whom the prosecuting attorney, with¬ 
in the presence and hearing of the court, and every 
member of the panel, and the appellant, stated the sub¬ 
stance of the charge alleged against appellant as set forth 
in the “Hovermale” indictment (No. 60,656), and fur¬ 
ther that the government expects to submit evidence to 
prove the allegations thereof (R. 7). 

Appellant’s petition further alleged (R. 8) that of the 
aforesaid panel of twenty-six jurors, whilst jurors num¬ 
bered 14 to 26, inclusive, of said panel, who tried ap¬ 
pellant on the “Wilburn” indictment (No. 60,925) on 
February 2, 1938, did not sit as jurors upon appellant’s 
trial on the “Hovermale” indictment (No. 60,656), yet, 
nevertheless, jurors numbered 1 to 6, both inclusive, and 
jurors numbered 8 to 13, both inclusive, of the aforesaid 
panel of twenty-six jurors, were chosen to try appellant 
on February 9, 1938, on the “Hovermale” indictment 
(No. 60,656), and appellant was tried by said jurors 
numbered 1 to 6, both inclusive, and jurors numbered 
8 to 13, both inclusive, all of whom were present in open 
court on February 2, 1938, and heard the aforesaid 
statement of the prosecuting attorney with reference to 
the charge against appellant as set forth in the “WiZ- 
burn” indictment (No. 60,925) upon the second count of 
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which appellant had been convicted on February 2, 1938 
(R. 8); and appellant alleges that said jury was not an 
impartial jury (R. 8), and appellant further alleges that 
the method pursued in the selection or choosing of the 
said jury to try appellant on the “Hovermale” indict¬ 
ment (No. 60,656) denied appellant the right to an im¬ 
partial jury in violation of Article VI of the Amend¬ 
ments to the Constitution of the United States, as well 
as in violation of the due process clause of Article V 
of said Amendments, and, accordingly, appellant avers 
that the verdict of the jury finding appellant guilty on 
said “Hovermale ’’ indictment (No. 60,656) was and is 
null and void (R. 8). 

In Paragraph (9) of the answer of respondents (R. 22), 
respondents allege: 

“Respondents deny that the petit jury as con¬ 
stituted in Criminal No. 60,656, knew the prior pro¬ 
ceedings in Criminal No. 60,925 in the same court 
on February 2, 1942. [sic] Respondents deny that 
petitioner w^as deprived of the right to a trial by an 
impartial jury” (R. 22). 

Reference is again made to appellant’s joinder in is¬ 
sue or general traverse filed by him (R. 24) raising an 
issue of fact in regard to the above denial by respond¬ 
ents, w’hich issue was ignored by the trial court. 

The foregoing allegation with reference to the state¬ 
ment of the prosecuting attorney before the entire panel 
was made for the first time in the instant habeas corpus 
proceeding. 


Sentences Imposed on Appellant. 

Appellant alleged in Paragraph X of his petition (R. 
8) that on February 18, 1938, sixteen days after his con¬ 
viction in the “Wilburn” case (Indictment No. 60,925), 
and nine days after his conviction in the “Hovermale” 
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case (Indictment No. 60,656), the trial court imposed a 
sentence upon appellant of three to fifteen years in the 
penitentiary, by reason of his conviction in said “Hover- 
male 77 case, and at the same time (February 18, 1938) 
imposed a sentence upon appellant of six months to 
three years in the penitentiary by reason of appellant’s 
conviction on the second count of the “Wilburn 77 case 
(Indictment No. 60,925), the latter sentence to take ef¬ 
fect at the expiration of the sentence pronounced in the 
“Hovermale 77 case (No. 60,656) R. 8-9. Appellant al¬ 
leged (R. 9) that the imposition of the aforesaid sen¬ 
tences, in effect, constitute cruel and unusual punishment 
of appellant, within the meaning of the Eighth Amend¬ 
ment to the Federal Constitution. 

Paragraph XII (R. 9) of appellant’s petition charges, 
in short, that his acquittal by the jury of count 1 in 
the “Wilburn 77 case (Criminal No. 60,925) was equiv¬ 
alent to an acquittal of count 2 of the indictment in 
said case, and he alleges that the said two counts are 
identical in fact and in law, constituting the same trans¬ 
action, the same offense and crime alleged in each of said 
counts, and that the evidence necessary to prove the al¬ 
legations contained in count 1 was the same evidence 
,necessary to prove the allegations contained in count 
,2; and that in view of appellant’s acquittal of 
.the first count the “Wilburn” case (Criminal No. 
60,925) such acquittal was, in legal effect, an ac¬ 
quittal of the aforesaid second count; and that the judg¬ 
ment and sentence imposed upon appellant upon his con¬ 
viction on the second count is void, and in violation of 
the Fifth Amendment to the Federal Constitution, which 
provides, among other things, that no person shall be 
subject for the same offense to be twice put in jeopardy 
of life or limb, and is also in violation of the due proc¬ 
ess clause of Fifth Amendment. 

Paragraph XIII of appellant’s petition (R. 10) alleges 


34 


that the indictment and commitment in each of said 
cases (U. S. vs. Haywood Pope, Criminal No. 60,656, and 
U. S. vs. Haywood Pope, Criminal No. 60,925) are null 
and void because sec. 810, 1924 D. C. Code (same as sec. 

34, title 6, 1929 D. C. Code, codified as sec. 22-2901, 1940 
,D. C. Code) and sec. 811, 1924 D. C. Code (same as sec. 

35, title 6, 1929 D. C. Code, codified as sec. 22-2902, 1940 
D. C. Code) are each invalid, unconstitutional and void 
(the reasons therefor will be hereinafter set forth in the 
Argument). 

Paragraph XIV of appellant’s petition (R. 11) alleges 
that the indictment in the “Hovermale” case (Crim. No. 
60,656) overlapped said section 810, 1924 D. C. Code 
(attempting to define robbery), and will be referred to 
in the Argument. 

Paragraph XV of appellant’s petition (R. 11) alleges 
that the indictment in the “Wilburn” case (Crim. No. 
60,925) overlapped sec. 811 (which section is based on 
sec. 810) 1924 D. C. Code, and the judgments and sen¬ 
tences in said cases are void. This point will be referred 
to in the Argument. 

Statement of Points Upon Which Appellant Relies. 

I. 

The trial court erred in entering judgment dated, Sep¬ 
tember 28, 1943, discharging the rule issued against 
respondents requiring them to show cause why the 
writ of habeas corpus should not issue in this case, and 
in dismissing the petition of the appellant. 

II. 

The trial court erred in denying to appellant the writ 
of habeas corpus and in refusing to discharge appellant 
from custody. 
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III. 

The trial court erred in entering judgment dated Sep¬ 
tember 28, 1943, dismissing the petition of appellant up¬ 
on his petition, the answer or return of respondents, and 
the replication or general traverse or joinder in issue of 
appellant. 

IV. 

The trial court erred in not permitting appellant to 
offer evidence upon a regular hearing upon the issues 
of fact raised by his petition, the answer or return of 
respondents, and the replication or general traverse or 
joinder in issue of appellant to said answer or return 
of respondents, w’hich action of the court was in viola¬ 
tion of the due process clause of Article V of the Amend¬ 
ments to the Federal Constitution, and in disregard of 
the statute of Congress made and provided regulating 
the procedure in habeas corpus cases. 

; V. 

The trial court erred in holding that appellant’s peti¬ 
tion fails to set forth facts sufficient to constitute a cause 

* 

of action entitling appellant to be discharged from his 
unlawful imprisonment, which said holding was and is 
violation of the due process clause of the Fifth Amend¬ 
ment to the Federal Constitution. 

VI. 

The trial court erred in not holding that the petition 
of appellant set forth facts constituting a cause of action 
which entitled appellant to the writ of habeas corpus 
and to be discharged from custody. 




16 


VII. 

The trial court erred in not holding that the judgment 
and sentence of from 3 to 15 years’ imprisonment in the 
penitentiary imposed by the District Court of the United 
States for the District of Columbia upon appellant, who 
was defendant in case entitled United States vs. Haywood 
Pope, Criminal No. 60,656 (“Hovermale” case) was void, 
and in violation of the due process clause of the Fifth 
Amendment to the Federal Constitution. 

VIII. 

The trial court erred in not holding that the judgment 
and sentence of from 6 months to 3 years imposed by 
the District Court of the United States for the District 
of Columbia upon appellant, who was defendant in the 
case entitled United States vs. Haywood Pope, Criminal 
No. 60,925, were void, and in violation of the due process 
clause of the Federal Constitution. 


IX. 


The trial court erred in not holding that the act of 
Congress known as sec. 810, 1924 D. C. Code (same as 
sec. 34, title, 6, 1929 D. C. Code) for the violation of 
which appellant was convicted in the case entitled United 
States vs. Haywood Pope, Criminal No. 60,656 (“Hover- 
male” case) and sentenced by the District Court of the 
United States for the District of Columbia to the peniten¬ 
tiary from 3 years to 15 years, was void, and therefore 
such sentence was in violation of the due process clause 
of the Fifth Amendment to the Federal Constitution. 
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X. 

The trial court erred in not holding that the act of Con¬ 
gress known as sec. 811, 1924 D. C. Code (same as sec. 
35, title 35, 1929 D. C. Code) for the violation of which 
appellant was convicted upon the second count in case en¬ 
titled United States vs. Haywood Pope, Criminal No. 
60,925 (“Wilburn” case), and sentenced by the District 
Court of the United States for the District of Columbia 
to the penitentiary from 6 months to 3 years to take ef¬ 
fect upon the expiration of the sentence and judgment of 
said court of 3 to 15 years imposed upon appellant in the 
aforesaid “Hovermale” case, Criminal No. 60,656, was 
void, which said holding of the court was and is viola¬ 
tion of the due process clause of the Fifth Amendment 
to the Federal Constitution. 

XI. 

The trial court erred in not holding that appellant was 
denied the right to an impartial jury upon his trial in 
the case of United States vs. Haywood Pope, Criminal 
case No. 60,656 (“Hovermale” case) by the District Court 
of the United States for the District of Columbia, and 
in violation of the due process clause of the Fifth Amend¬ 
ment to the Federal Constitution, and also in violation 
of the Sixth Amendment to said Constitution. 

XH. 

The trial court erred in not holding that the procedure 
adopted by the District Court of the United States for 
the District of Columbia in imposing upon appellant the 
respective sentences of 3 to 15 years, and 6 months to 3 
years to run consecutively, by reason of the respective 
convictions of appellant in the aforesaid cases of United 
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States vs. Haywood Pope, Criminal No. 60,656—“ Hover- 
male ” case, and United States vs. Haywood Pope, 
Criminal No. 60,925—“Wilburn’* case—constituted cruel 
and unusual punishment upon appellant in violation of 
the Eighth Amendment to the Federal Constitution, and 
also in violation of the due process clause of the Fifth 
Amendment to said Constitution. 

XIII. 

The trial court erred in not holding that the District 
Court of the United States for the District of Columbia 
violated Rule 1 of the Rules of Practice and Procedure 
after finding of guilt, in criminal cases, promulgated by 
the Supreme Court of the United States, in that, the 
said court that imposed sentence upon appellant of 6 
months to 3 years in case entitled United States vs. Hay¬ 
wood Pope, Criminal No. 60,925 (“Wilburn” case) was 
not imposed promptly , but was withheld until after the 
trial and conviction of the appellant in case entitled 
United States vs. Haywood Pope, Criminal No. 60,656 
(“Hovermale” case), all of which appears upon the face 
of the petition of appellant for writ of habeas corpus, 
such procedure also being in violation of the due proc¬ 
ess of the Fifth Amendment to the Federal Constitu¬ 
tion, and in violation of the Eighth Amendment to said 
Constitution in that there was visited upon appellant 
cruel and unusual punishment by reason of the manner, 
way and effect the trial court imposed such sentences. 

XIV. 

The trial court in the instant case erred in not holding 
that the appellant, after trial, having been found not 
guilty by the verdict of a jury, in the District Court of 
the United States for the District of Columbia, upon 
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the first count of the indictment in the case entitled 
United States vs. Haywood Pope, Criminal No. 60,925— 
“Wilburn” case—such verdict was equivalent to not 
guilty upon the second count of said indictment, as will 
more fully appear by references to said counts of the in¬ 
dictment, certified copy of which is attached to appel¬ 
lant’s petition (R. 17), therefore the sentence and judg¬ 
ment of the District Court of the United States for the 
District of Columbia of 6 months to 3 years which was 
imposed upon appellant upon said second count was and 
is void, and such sentence and judgment were and are 
in violation of the due process clause of the Fifth Amend¬ 
ment to the Federal Constitution, and which also pro¬ 
vides, among other things, that no person shall be subject 
for the same offense to be twice put in jeopardy of life 
or limb. 

Summary of Argument. 

1. In view of the general traverse or joinder in is¬ 
sue filed by appellant (R. 24) to the return or answer 
of respondents (R. 21) all allegations of facts set 
forth in appellant’s petition for the writ of habeas 
corpus should be accepted as true. Allegations in 
appellant’s petition for the writ of habeas corpus 
show that he was denied an impartial jury in the 
“Hovermale” case (Crim. No. 60,656) in which ap¬ 
pellant was convicted and received a sentence of 3 
years to 15 years, in violation of the Sixth Amend¬ 
ment of the Federal Constitution, and the Fifth 
Amendment to said Constitution for failure of due 
process of law. 

2. The indictment in the “Hovermale” case (Crim. 
No. 60,656) and the judgment and sentence imposed 
on the appellant of 3 years to 15 years are void be¬ 
cause the same are based upon sec. 810, 1924 D. C. 
Code (sec. 34, title 6, 1929 D. C. Code, codified as 
sec. 22-2901, 1940 D. C. Code) which said section at¬ 
tempts to define the crime of robbery and fails to 
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set forth the essentials of such crime, and also be¬ 
cause the indictment overlapped said section in es¬ 
sential particulars. 

3. The indictment in the “Wilburn” case (Crim. 
No. 60,925) and the judgment and sentence from 6 
months to 3 years imposed on the appellant, are 
void because said indictment and conviction are 
based upon sec. Sll, 1924 D. C. Code (same as sec. 
35, title 6, 1929 D. C. Code, codified as sec. 22-2902, 
1940 D. C. Code) which said section attempts to set 
forth the crime of attempted robbery but fails to set 
forth the essentials of such crime, and also because 
the indictment overlaps said section in essential par¬ 
ticulars. 

4. Rule 1 of the Rules of Practice and Procedure, 
after a finding of guilt in criminal cases, promul¬ 
gated by the Supreme Court, was violated by the 
trial court in failing to impose sentence in the 
“Wilburn” case promptly, and the court withheld 
the same until after the trial and conviction of the 
appellant in the “Hovermale” case, and then visited 
upon the appellant a sentence of 3 years to 15 years 
in the “Hovermale” case, and a sentence of 6 months 
to 3 years in the “Wilburn” case to take effect 
upon the expiration of the sentence in the “Hover¬ 
male” case. The method pursued constituted cruel 
and unusual punishment in violation of the Eighth 
Amendment to the Federal Constitution. 

5. The acquittal of appellant on the first count 
in the “Wilburn” case (Crim. No. 60,925), purport¬ 
ing to charge attempted robbery, was equivalent to 
an acquittal on the second count of the indictment, 
and the sentence and judgment of 6 months to 3 years 
imposed upon appellant on the second count is void, 
in violation of the due process clause and former 
jeopardy clause of the Fifth Amendment to the Fed¬ 
eral Constitution. 
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ARGUMENT. 

POINT 1. 

In vieof the general traverse or joinder in issue filed 
by appellant (R. 24) to the return or answer of respond¬ 
ents (R. 21) all allegations of facts set forth in appel¬ 
lant’s petition for the writ of habeas corpus should be 
accepted as true. 

Moore v . Dempsey, 261 U. S. 86. In Clawans v. Rives, 
70 U. S. App. D. C. 107, 108, 104 F. (2) 240, the trial 
court refused to hear evidence and discharged the writ 
and dismissed the petition on the theory that, assuming 
the truth of the facts stated in the petition and exhibits, 
no legal basis for the issuance of the writ of habeas 
corpus existed, and this Court reversed the trial court. 

In Brick Co. v. Trott, 16 U. S. App. D. C. 293, this 
court held that, “A defendant in equity cannot, by setting 
the cause down for hearing on bill, answer and replica¬ 
tion, deprive the complainant of the right to establish 
the material allegations of the bill, nor deprive him of 
the right to controvert and disprove the averments of 
the answer.” 

The trial court in the instant case nullified the traverse 
of the appellant. Where the petition and traverse on 
the one hand and the return on the other raise substan¬ 
tial issues of fact the writ must be granted, the prisoner 
produced and his case determined upon a hearing of 
evidence and argument; the statute does not allow a 
disposition of the case upon ex parte affidavits. Walker 
v. Johnston, Warden, 312 U. S. 275, 285. “Nothing less 
will satisfy the command of the statute that the judge 
shall proceed ‘ to determine the facts of the case, by 
hearing the testimony and arguments.’ It is not a 
question what the ancient practice was at common law 
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or what the practice was prior to 1867 when the statute 
from which R. S. 761 is derived was adopted by Congress. 
The question is what the statute requires.” Walker v. 
Johnston, supra, p. 285, quoting Johnson v. Zerbst, 304 
U. S. 458, 466, in which the court said: 

“Congress has expanded the rights of a petitioner 
for habeas corpus * * * ‘There being no doubt of 
the authority of Congress to thus liberalize the com¬ 
mon law procedure on habeas corpus * * # it re¬ 
sults that under the sections cited a prisoner in 
custody # # # may have a judicial inquiry * * * into 
the very truth and substance of the cause of his 
detention/ # * Such a judicial inquiry involves 

the reception of testimony, as the language of the 
statute shows.” Citing approvinglv Clawans v. 
Rives, 70 U. S. App. D. C. 107, 104 F.‘ (2) 240 (foot¬ 
note p. 285); see, also, Smith v. O'Grady, Warden, 
312 U. S. 329, and In Re Rosier, 76 U. S. App. D. C. 
214, 218, 133 F. (2d) 316. 

Subparagraph 3 of Paragraph VIII (R. 7) of appel¬ 
lant’s petition alleges that on February 2, 1938, wdien 
the “Wilburn” case (Crim. No. 60,925) opened, the prose¬ 
cuting attorney, within the presence and hearing of every 
member of the panel of the 26 jurors, and the court, 
stated to said panel the substance of the charge alleged 
in the indictment against appellant, and further, that 
the Government expected to submit evidence upon the 
trial of appellant, then about to begin, to prove the alle¬ 
gations of said indictment. 

Paragraph IX of appellant’s petition (R. 7-8) alleges 
that on February 9, 1938, appellant was brought to trial 
on the “Hovermale” case (Crim. No. 60,656), and before 
a jury was chosen from the same panel of 26, above re¬ 
ferred to, 12 of whom had sat in the “Wilburn” case 
(Crim. No. 60,925) on February 2, 1938, the prosecuting 
attorney, within the hearing and presence of the same 
entire panel, and the court, stated the substance of the 
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charge alleged against appellant set forth in the “Hover- 
male” indictment (No. 60,656), and, further, that the 
Government expect to prove the allegations thereof. 

Appellant’s petition (R. 8) alleges that he was com¬ 
pelled to be tried by jurors numbered 1 to 6, both in¬ 
clusive, and jurors numbered 8 to 13, both inclusive, of 
the aforesaid panel, on February 9, 1938, in the “Hover- 
male” case (Crim. No. 60,656), which said jurors as 
members of the same panel of 26 jurors were present in 
open court on February 2, 1938, and heard the aforesaid 
statement of the prosecuting attorney with reference to 
the charge against appellant as set forth in the indict¬ 
ment in the “Wilburn” case (Crim. No. 60,925), which 
the government expected to prove, and upon the second 
count of which indictment appellant had been convicted 
on February 2, 1938, and said jury in the “Hovermale” 
case was not an impartial jury (R. 8). Appellant con¬ 
tends that this procedure violated the Sixth Amendment 
to the Federal Constitution. We cite Kleindienst v. XJ. S., 
48 U. S. App. D. C. 190, 196, 197, in which, we submit, 
the principle there laid down is applicable to the instant 
case. In that case the woman with whom defendant 
Kleindienst was charged with having committed adultery 
was tried and convicted in the same court for the crime 
of keeping a bawdy house; that the jury in that case was 
drawn from the same panel from which a jury to try 
Kleindienst would be drawn, and that in the trial of 
such w6man evidence was given tending to show that 
Kleindienst was a frequenter, for immoral purpose, of 
the house kept by her. This court, in reversing the con¬ 
viction of Kleindienst, held that a trial forced upon Klein¬ 
dienst in such circumstances could be little more than a 
farce, with the constitutional guaranty of an impartial 
jury overridden and the humane presumption of inno¬ 
cence reversed, citing the Sixth Amendment to the Fed¬ 
eral Constitution. 
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On page 197, this court said: 

“When called to trial, therefore, he was confronted 
with this extraordinary situation: Twelve members 
of the panel from which a jury to try him was to be 
selected already had reached a conclusion wholly 
inconsistent with his plea of not guilty. The atti¬ 
tude of the other members of the panel toward him 
could have been little better; for, assuming that 
they were intelligent men, how could it be reasonably 
said that having heard the evidence against him and 
having had his identity sharply brought to their 
attention by the trial court while that evidence was 
being introduced, they were not prejudiced against 
him? A trial forced upon a defendant in those cir¬ 
cumstances could be little more than a farce, with 
the constitutional guaranty of an impartial jury over¬ 
ridden and the humane presumption of innocence re¬ 
versed. Defendant had the absolute right to be 
tried by a jury free from bias and prejudice, and 
not by a jury that had already heard material evi¬ 
dence against him, under circumstances that could 
not have failed at least to raise a very grave doubt' 
as to his innocence.” 

In Fulton v. U. S., 45 U. S. App. D. C. 27, this court, 
at page 44, said: 

“The district attorney and his assistants are sworn 
officers of the law, and charged with grave responsi¬ 
bilities. It is natural and proper that they should 
be regarded with respect and confidence by the pub¬ 
lic in general. It is still more natural that jurors 
in criminal cases should regard them in much the 
same light that the court is regarded, and that their 
attitude should exert a more or less potent influence 
in the determination of the grave issues presented.” 

In Viereclc v. U. S., 318 U. S. 236-248, the Supreme 
Court, at page 248, said: 

“The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially 
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is as compelling as its obligation to govern at all; 
and whose interest, therefore, in a criminal prosecu¬ 
tion is not that it shall win a case, but that justice 
shall be done. As such, he is in a peculiar and very 
definite sense the servant of the law, the twofold 
aim of which is that guilt shall not escape or inno¬ 
cence suffer. He may prosecute with earnestness and 
vigor—indeed, he should do so. But, w’hile he may 
strike hard blows, he is not at liberty to strike foul 
ones. It is as much his duty to refrain from im¬ 
proper methods calculated to produce a wrongful 
conviction as it is to use every legitimate means to 
bring about a just one. Berger v. United States, 
295 U. S. 78, 88. Compare New York Central R. Co. 
v. Johnson, 279 U. S. 310, 316-18.” 

This court, we assume, will take judicial notice of the 
fact that the United States Attorney of this District 
exercises his discretion in arranging and listing criminal 
cases for trial, fixing the date of trial, and designating 
the division of the criminal court in which certain cases 
are to be tried. In other words, the calendar of criminal 
cases is decided upon exclusively by the District Attorney, 
as wrell as the selection of the Justice before whom the 
cases are to be tried. 

The assignment of both cases against appellant was 
scheduled for trial before the same Justice of the District 
Court (R. 19), with the same panel of jurors (R. 7, 8, 22). 

The opening statement on February 2, 1938, of the 
assistant District Attorney to the entire panel of jurors 
relating to the offense alleged in the indictment against 
appellant in the “ Wilburn ” case undoubtedly made such 
an impression upon the minds of the tw r enty-six jurors, 
constituting the panel, from wdiich twelve of them tried 
appellant in that case, wrhich disqualified each member of 
that panel from sitting as a juror in the “Hovermale” 
case on February 9, 1938, which occurred one week after 
the “ Wilburn ” case was tried, and the jurors who sat 
in the “Hovermale” case could not possibly be regarded 
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as an impartial jury within the meaning of the Sixth 
Amendment to the Federal Constitution, it is submitted. 
We contend that such unusual procedure as was adopted 
to try appellant in the “Hovermale” case raises a funda¬ 
mental, constitutional question of law, in view of the 
Fifth and Sixth Amendments to the Federal Constitution, 
and that the conviction of appellant by the jury who sat 
in that case is void. The trial court sentenced the appel¬ 
lant to imprisonment, in the “Hovermale” case, to a 
term from 3 years to 15 years in the penitentiary. 

The appellant did not testify as a witness in the “Hov¬ 
ermale” case, and the effect of the statement of the 
prosecuting attorney to the entire panel of jurors in 
opening the “Wilburn” case, a week before, was equiva¬ 
lent to the attack upon the character of the appellant 
and the government thereby obtained an undue, illegal 
and unconstitutional advantage. The result was, we sub¬ 
mit, to disqualify every member of the panel from which 
an impartial jury could be drawn to try the appellant 
upon the “Hovermale” case. Distinct crimes, independ¬ 
ent of that charged may not be used to establish guilt. 
Borum v. U. S., 61 U. S. App. D. C. 4, 56 F. (2) 301, 
approving Crawford v. U. S., 59 U. S. App. D. C. 356, 
41 F. (2 ) 979, and Robinson v. U. S., 57 U. S. App. D. C. 
143, 18 F. (2) 185. Evidence is inadmissible in a crimi¬ 
nal case to show that under another name the accused 
previously committed another and distinct crime, wdiere 
his identity is not in issue. Billings v. U. S., 42 U. S. 
App. D. C. 413, 415, 416. See, also, Ambrose v. U. S. 
(6th syllabus), 45 U. S. App. D. C. 113, 116. When a 
defendant takes the stand and testifies in his own behalf, 
the prosecution may cross examine him with the same 
latitude as may be exercised in the case of an ordinary 
witness, but his credibility as a witness cannot be tested 
by cross examining him concerning an entirely independ¬ 
ent and nonrelated proceeding. Ellis v. D. C., 45 U. S. 
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App. D. C. 385, 388, in which this court said (p. 388): 
“We can readily perceive that the bringing of such an 
allegation to the attention of the jury, in the circum¬ 
stances of this case, was highly prejudicial.’’ See, also, 
Laughlin v. U. S., 67 U. S. App. D. C. 355, 358, 92 F. 
(2d) 506. 

The syllabus in Boyd v. U. S., 142 U. S. 450, 454, 457, 
is that “on the trial of a person indicted for murder, 
it appeared in evidence that the killing followed an at¬ 
tempt to rob. The court admitted, under objections, 
evidence tending to show that the prisoner had com¬ 
mitted other robberies in that neighborhood, on different 
days, shortly before the time when the killing took place. 
Held, that the evidence was inadmissible for any pur¬ 
pose.” The court says (p. 458): “Proof of them other 
robberies only tended to prejudice the defendants with 
the jurors” * * *. 

It is our contention that the principles announced in 
the foregoing cases are applicable in support of the fun¬ 
damental question as to whether or not the court that 
tried appellant in the “Hovermale” case had, as a part 
of the constitution of the court itself, a legal and impar¬ 
tial panel of jurors from whom twelve could be chosen 
to perform the function of a jury, within the meaning of 
the Sixth Amendment, and to accord appellant due process 
within the meaning of the Fifth Amendment, to the Fed¬ 
eral Constitution. 

In the Kleindienst case (4S U. S. App., at p. 198) this 
court said: “Why, then, was it necessary to examine 
the jurors? ‘In such circumstances it was unnecessary 
to go through the idle form of articulating the obvious.’ 
Kansas City Southern R. Co. v. Jones, 241 IT. S. 181, 
183. Had any juror insisted that he was not prejudiced, 
his answer would have been inconsistent with human 
experience. Dilworth v. Com. 12, Gratt. 689, 65 Am. 
Dec. 264.” 

In Lisenba v. California, 314 IT. S. 219, the court, at 
page 236, says: 
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“As applied to a criminal trial, denial of due 
process is the failure to observe that fundamental 
fairness essential to the very concept of justice. In 
order to declare a denial of it we must find that the 
absence of that fairness fatally infected the trial; 
the acts complained of must be of such quality as 
necessarily prevents a fair trial.” 


POINTS 2 and 3. 

Point 2. The indictment in the “Ho verm ale” case 
(Crim. No. 60,656) and the judgment and sentence im¬ 
posed on appellant in said case of 3 to 15 years are void 
because the same are based upon Section 810, 1924 D. 
C. Code (same as Section 34, Title 6, 1929 D. C. Code, 
codified as Section 22-22901, 1940 D. C. Code) which at¬ 
tempts to define the crime of robbery and fails to set 
forth the essentials of such crime, and also because the 
indictment overlapped said section in essential particu¬ 
lars. 

Point 3. The indictment in the “Wilburn” case (Crim. 
No. 60,925) and the judgment and sentence from 6 
months to 3 years imposed on the appellant are void be¬ 
cause said indictment and conviction are based upon 
Section 811, 1924 D. C. Code (same as Section 35, Title 
6, 1929 D. C. Code, codified as Section 22-2902, 1940 Code) 
which section attempts to set forth the crime of at¬ 
tempted robbery but fails to set forth the essentials of 
such crime, and also because the indictment overlapped 
said section in essential particulars. 

Sec. 810, 1924 D. C. Code, provides: 

“Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch¬ 
ing, or by putting in fear, shall take from the per- 
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son or immediate actual possession of another any¬ 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years.” 

Sec. 811, 1924 D. C. Code, provides: 

“Whoever attempts to commit robbery as defined 
in the preceding section by an overt act, shall be 
imprisoned for not more than three years or be fined 
not. more than five hundred dollars, or both.” 

Appellant concedes that this court, in the case of 
Neufield v. U. S., 73 U. S. App. D. C., 174, 188, 118 F. 
(2d) 375, decided that sec. 810, supra (Point 2 herein), 
was valid and constitutional. Appellant seeks on this 
appeal for a reconsideration by this court of the deci¬ 
sion in the Neufield case, believing that the same should 
be overruled. If section 810 is unconstitutional, then 811 
would be held to be unconstitutional because it provides 
whoever attempts to commit robbery as defined in the 
preceding section (810) by an overt act shall be punished 
by imprisonment or fine, or both. 

In Paragraphs XIII, XIV and XV of appellant’s peti¬ 
tion (R. 10-11) the invalidity of sections 810 and 811 are 
distinctly raised, alleging that section 810 in attempting 
to set forth the crime of robbery, and section 811 in at¬ 
tempting to set forth the crime of attempted robbery, 
each fails to recite the essentials of either crime in that: 

Each section fails to provide for the felonious taking 
of property, or the attempted felonious taking of prop¬ 
erty, or the felonious stealing, or the attempted felonious 
stealing of property: 

Because each section omits to set forth that the taking 
of property shall be in a felonious manner, or with a 
felonious intent to steal property, or with a felonious in¬ 
tent to attempt the crime of robbery; 

Because each section fails to provide that the taking, 
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or the attempt to take property of a person other than 
the party accused of taking, or attempting to take prop¬ 
erty, shall have been with intent to steal the same, or 
shall have taken the same with a criminal intent from 
the possession or legal custodian of property. 

That one might do all that is mentioned in section 810, 
or in section 811, without committing the crime of rob¬ 
bery, or attempted robbery; that he might do it in sport, 
or he might be taking, or attempting to take property 
which he honestly believed to be his own, inasmuch as 
no criminal intent is included in either of said sections. 

The indictment in each of the cases against appellant 
(R. 17-18) supplies the essential particulars and each 
indictment thereby overlapped each statute, which this 
court decided in the Xeufield case could be done, as to 
which holding the appellant respectfully, and with defer¬ 
ence, ought not to stand as the law in this jurisdiction. 
In the Neufield case, this court says (p. 189) that “Where 
statutory language imports less than the framers of 
the legislation intend—in which case the effect of the 
enactment must be determined not altogether by the 
literal sense, but as well by the accepted principles of 
interpretation—an indictment must and may allege all 
of the facts which the language implies as requisite to 
constitute the crime prohibited. Keigwin, op. cit. supra, 
402-3.” The reference is to Keigwin, Cases on Criminal 
Procedure (1939). On page 402 Mr. Keigwin says: 

“If the statute upon which the prosecution pro¬ 
ceeds fully defines, in the text thereof, the offense 
intended by the legislature, an indictment thereon 
will be sufficient if it alleges all the elements of the 
crime as enumerated in that text. Not infrequently, 
however, statutory language imports more or less 
than the framers of the legislation intend; (2)” 
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and the footnote under (2) states: 

“A statute may prohibit, or provide a punishment 
for, a common law offense, designating it only by 
common law name, as murder, rape, or larceny. It 
is not sufficient, in an indictment upon such a statute, 
to allege merely the commission of the crime so 
named, but the pleader must set forth the elements 
of the offense, though not specified in the statute. 
Thus, where punishment was prescribed for robbing, 
stealing, or taking from the person of another any 
money, an indictment was not sufficient in merely 
stating such conduct but it should have shown whose 
money it was and that it was carried away, as in a 
charge of common law larceny: C. v. Clifford, 8 Cush. 
215. To like effect: Bates v. S., 31 Ind. 72; Davis 
v. S., 39 Md. 355.” (Italics supplied.) 

We do not dispute the foregoing because the words, 
murder, rape, larceny, robbing, stealing, have well known 
common definitions, and where a statute prohibits any 
one of such crimes, we do not contend that the indict¬ 
ment should not allege the facts which constitute the 
crime. If that be designated as “expanding the statute’’ 
we do not complain of that term. 

But the author, Mr. Keigwin, adds (pp. 402-3): 

“And in such a case an indictment drawn upon 
the statute must conform to its real meaning as in¬ 
terpreted and must allege all the facts which the 
language implies as requisite to constitute the con¬ 
duct prohibited.” 

No citation of any case is set forth in support of the 
last statement. 

The author continues (p. 403): 

“Thus, it may be declared in general terms, that 
a certain act shall be criminal, without making any 
mention of the knowledge of collateral facts pos¬ 
sessed by him who does that act, or of his intent or 
other mental condition in doing it: so that the lan¬ 
guage, if taken literally, may lead to an absurd or 
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flagrantly unjust result. In such a case the court 
will read into the statutory text the exceptions, 
qualifications and implied requisites which will make 
the provision accord with legislative intent. And 
the pleader seeking to enforce the enactment is 
obliged to expand the statutory definition of the of¬ 
fence by alleging the ingredients so added to it by 
interpretation.’’ (Italics supplied.) 

The author cites, among other cases, U. S. v. Carll, 
105 U. S. 611, in which the statute (sec. 5431 Rev. Stat.) 
enacted that: 

“Every person who, with intent to defraud, passes, 
utters, publishes, or sells any falsely made, forged, 
counterfeited, or altered obligation or other security 
of the United States, shall be punished by a fine of 
not more than $5,000, and by imprisonment at hard 
labor of not more than 15 years.” The court held 
as the indictment failed to allege scienter it -was 
fatally defective. But the statute itself included the 
essential words, among others, “with intent to de¬ 
fraud.” 

And the case of Moens v. U. S., 50 U. S. App. D. C. 15, 
18, 19, following the Carll case, similarly held that where 
guilty knowledge is a part of a statutory description of 
a crime, it must be alleged. The statute in that case 
provided that: 

“Whoever sells, or offers to sell, or give away, in 
the District, or has in his possession with intent to 
sell or give away or to exhibit to another, any ob¬ 
scene, lewd # * book, pamphlet * # # picture * * * 

or article of indecent or immoral use * * * shall be 
fined,” etc. 

But section 810 undertook to replace the common law 
crime of robbery and to define the statutory offence but 
failed to state a full definition of the crime, saying noth¬ 
ing in regard to the ownership of the property taken or 
the intent with which it was taken. The section omits 
the word “steal” but uses the word “take” -without 
more. The word “felonious” is omitted. 
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The case of U. S. v. Parker, 35 Washington Law Re¬ 
porter, 6 (decided 1906 by Mr. Justice Stafford, S. C. 
D. C.), is referred to in the opinion of this court in the 
Neufield case (p. 189). Justice Stafford, while holding 
that the word “felonious’’ was unnecessary to be used 
in the indictment (we submit that that word or a similar 
one should have been in the statute and in the indict¬ 
ment), analyzed the statute and held that, “One might 
do all that is mentioned in this section of the Code 
without committing any offense.” He decided that the 
indictment recognized the necessity of noticing the ele¬ 
ments omitted from the statute and charged that the 
property taken w’as the property of the possessor and 
that it was taken from her with intent to steal the same. 
In other words, Justice Stafford, in effect, held that the 
pleader could overlap the statute, as to which we disagree. 

A crime is made up of acts and intent. U. S. v. Cruik - 
shank, 92 U. S. 542, 558, and a statute denouncing an 
act as criminal should definitely set forth facts inclusive 
of the criminal intent. 

Due process of law requires that one shall not be held 
criminally responsible under statutes by which offences 
are so indefinitely defined or described as not to enable 
one to determine whether or not he is committing them. 

In Connally v. General Construction Co., 269 U. S. 385, 
the court held: 

“A criminal statute which either forbids or re¬ 
quires the doing of an act in terms so vague that 
men of common intelligence must guess at its mean¬ 
ing and differ as to its application, lacks the first 
essential of due process of law.” 

At page 391, the court said: 

“That the terms of a penal statute creating a new 
offense must be sufficiently explicit to inform those 
who are subject to it what conduct on their part 
will render them liable to its penalties, is a well 
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recognized requirement, consonant alike with ordi¬ 
nary notions of fair play and the settled rules of 
law.” * * * citing Inter rational Harvester Co. v. 

' Kentucky, 234 U. S. 216, 221, and Collins v. Ken¬ 
tucky, 234 U. S. 634, 638. 

The court, in the Connally case, supra, refers to U. S. 
v. Cohen Grocery Co., 255 U. S. 81, 92, in which the 
statute which imposed a penalty upon any person who 
should make “any unjust or unreasonable rate or charge 
in handling or dealing in or with any necessaries” (which 
involved the validity of sec. 4 of the Food Control Act 
of 1917). The court held that the words of the statute 
fixed no ascertainable standard of guilt, in that they 
forbade no specific or definite act. 

The Supreme Court, in the said Connally case (at pp. 
392-3) quotes approvingly TJ. S. v. Capital Traction Co., 
34 U. S. App. D. C. 592, where a statute making it an 
offence for any street railway company to run an in¬ 
sufficient number of cars to accommodate passengers 
“without crowding,” was held to be void for uncertainty. 
In that case, this court said: 

“There is a total absence of any definition of 
what shall constitute a crowded car. This important 
element cannot be left to conjecture, or supplied 
by either the court or the jury. It is of the very 
essence of the law itself, and without it the statute 
is too indefinite and uncertain to support an informa¬ 
tion or indictment. 

“* * * The dividing line between what is lawful 
and unlawful cannot be left to conjecture. The citi¬ 
zen cannot be held to answer charges based upon 
penal statutes whose mandates are so uncertain that 
they will reasonably admit of different constructions. 
A criminal statute cannot rest upon an uncertain 
foundation. The crime, and the elements constituting 
it, must be so clearly expressed that the ordinary 
person can intelligently choose, in advance, what 
course it is lawful for him to pursue. Penal statutes 
prohibiting the doing of certain things, and providing 
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a punishment for their violation, should not admit 
of such a double meaning that the citizen may act 
upon the one conception of its requirements and the 
courts upon another’’ (pp. 596, 598). 

In Stoutenburgh v. Frazier, 16 U. S. App. D. C. 229, 
this court held that the provisions of the act of Con¬ 
gress of July 8, 1898 (30 Stat. 723), declaring that all 
“suspicious persons” can be arrested and prosecuted as 
criminals, and upon conviction be fined and imprisoned, 
was unconstitutional and void, and the police court was 
without jurisdiction to try, convict and sentence to im¬ 
prisonment a person charged thereunder. Prisoner was 
discharged on habeas corpus. 

In Lanzetta et at., v. New Jersey, 306 U. S. 451 (re¬ 
versing 120 N. J. 189, 198 A. 837), an act of New Jersey 
declared: 

“Any person not engaged in any lawful occupa¬ 
tion, known to be a member of any gang consisting 
of two or more persons, who has been convicted at 
least three times of being a disorderly person, or 
who has been convicted of any crime in this or any 
other State, is declared to be a gangster * * *. 
Everv violation is punishable by fine not exceeding 
$10,000 or imprisonment not exceeding 20 years, or 
both.” 

The Supreme Court held that the said statute was 
repugnant to the due process clause of the 14th Amend¬ 
ment, because of its vagueness and uncertainty, citing 
approvingly Czarra v. Board of Medical Supervisors, 25 
IT. S. App. D. C. 443, 453. The Supreme Court said 
(p. 453): 

“It is the statute, not the accusation under it, 
that prescribes the rule to govern conduct and warns 
asrainst transgression. See Stromberg v. California, 
283 U. S. 359, 368; Lovell v. Griffin, 303 U. S. 444. 
No one may be required at peril of life, liberty or 
property to speculate as to the meaning of penal 
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statutes. All are entitled to be informed as to what 
the State commands or forbids’’ (cases). 

The Court said (p. 458) that the statute "was ambiguous, 
vague, indefinite and uncertain. 

In U. S. v. Capital Traction Co., supra, 34 TJ. S. App. 
D. C. 592, this court said (p. 595): 

“The 6th Amendment to the Constitution of the 
United States, among other things, provides that in 
all criminal prosecutions, the accused shall be ‘in¬ 
formed of the nature and cause of the accusation.’ 
In other words, when the accused is led to the bar 
of justice, the information or indictment must con¬ 
tain the elements of the offense with which he is 
charged, with sufficient clearness to fully advise him 
of the exact crime which he is alleged to have com¬ 
mitted. To ascertain the possibility of framing such 
an information we must look to the statute creating 
the offense. We are here dealing with a statutory, 
and not a common-law, offense. The information 
cannot rise higher than its source—the statute.” 
(Italics supplied.) 

In Czarra v. Board of Medical Supervisors, supra, 
25 U. S. App. D. C. 444, this court held (5th syllabus) 
that— 


“In defining a punishable offense, words may prop¬ 
erly be used by the legislature, which have a settled 
meaning, or which indicate offenses well known to 
and defined by the common law, reasonable certainty 
being all that is required; and liberal effect is always 
to be given to the legislative intent, when possible; 
but where the legislature declares an offense in 
words of no determinate signification, or its language 
is so general and indefinite that it may embrace not 
only acts commonly recognized as reprehensible, but 
also others which it is unreasonable to presume were 
intended to be made criminal, the statute will be de¬ 
clared void for uncertainty. (Following Stouten- 
burgh v. Frazier, 16 App. D. C. 229, 48 L. R. A. 
220 .)” 
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If our contention is correct that sec. 810 fails to set 
forth the crime of robbery, then sec. 811 fails to set 
forth the crime of attempted robbery, and the result 
is that section 1154 R. S. D. C. prohibiting the common 
law crime of robbery is in force in this District in which 
the punishment is different. 

Moreover, the act of Congress (22 Stat. 530) of March 
3, 1883, entitled, “An act to punish larceny from the 
person in the District of Columbia’’ (see Compiled Stat¬ 
utes in force in this District of Columbia including the 
acts of the second session of the 50th Congress, com¬ 
piled by Abert and Love joy, published under the au¬ 
thority of an act of Congress, and direction of the Su¬ 
preme Court of the District of Columbia), which provides: 

Sec. 45 of Chap. XVI (p. 164): 

“Whoever, in the District of Columbia, commits 
larceny from the person of another shall be deemed 
guilty of a felony, and shall on conviction thereof, 
be punished by imprisonment not more than six 
years, or by a fine not exceeding one thousand dol¬ 
lars, or by both such fine and imprisonment. 

“Sec. 46. Whoever, in the District of Columbia, 
attempts to commit larceny from the person of an¬ 
other by any overt act, done with the intent to com¬ 
mit a iarceny, shall be deemed guilty of a misde¬ 
meanor, and shall, on conviction thereof, be punished 
in the police court of the District of Columbia, by 
imprisonment in the District jail not more than one 
year, or by fine not exceeding five hundred dollars, 
or by both such fine and imprisonment.” 

In Williams v. U. S., 3 U. S. App. D. C. 335, this court 
held, in affirming a conviction under the above statute, 
that 


“Larceny from the person as mentioned in 22 Stat. 
530, providing the penalty for that crime, consists 
in a wrongful and fraudulent taking, and does not 
exclude the idea of force and violence, or of fraud 
accompanied by force, nor does it imply that the 
taking must be secret.” 
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The larceny from the person statute (22 Stat. 530) 
has never been repealed, so far as we have been able to 
discover. 

The record of proceedings before Mr. Justice Adkins, 
which includes the testimony in the “Hovermale” and 
“Wilburn” cases (brought to this court by the appellees, 
R. 187-188), shows that the appellant should have been 
indicted under sec. 45 of the larceny from the person 
statute (R. 36, 37, 113, 114, 117, 119, Findings of Fact, 
R. 53, 54) in the “Hovermale” case, and under sec. 46 
of said statute in the “Wilburn” case (R. 130). 


POINT 4. 

Rule 1 of the Rules of Practice and Procedure, after a 
finding of guilt in criminal cases, promulgated by the 
Supreme Court, was violated by the trial court in failing 
to impose sentence in the “Wilburn” case promptly, and 
the court withheld the same until after the trial and 
conviction of appellant in the “Hovermale” case. The 
method pursued constituted cruel and unusual punish¬ 
ment in violation of the Eighth Amendment to the Fed¬ 
eral Constitution. 

Appellant was convicted in the “Wilburn” case on 
February 2, 1938 (R. 19). He was tried and convicted in 
the “Hovermale” case on February 9, 1938 (R. 19). In 
the “Hovermale” case the court sentenced appellant to 
the penitentiary for 3 years to 15 years on February 
18, 1938, and on the same date the court sentenced ap¬ 
pellant to the penitentiary for 6 months to 3 years, to 
take effect at expiration of the sentence imposed in the 
“Hovermale” case (R. 19). The combined consecutive 
sentences, under the circumstances, constitute cruel and 
unusual punishment within the meaning of the Eighth 
Amendment to the Federal Constitution. Weems v. U. S ., 
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217 U. S. 349, 375, 378. On page 178 the court said 
that “the clause in the Constitution in the opinion of 
the learned commentators may be therefore progressive, 
and not fastened to the obsolete but may acquire mean¬ 
ing as public opinion becomes enlightened by a humane 
justice ’ 9 (cases). On page 375, the court cites the case 
of State v. Driver, 78 N. C. 423, 427, a sentence of de¬ 
fendant for assault and battery upon his wife was im¬ 
prisonment in the county jail for five years, and at the 
expiration thereof to give security to keep the peace for 
five years in the sum of $500 with sureties, was held to 
be cruel and unusual. 

The history of the adoption of the Eighth Amendment 
to the Federal Constitution is reviewed and discussed in 
Weems v. United States, supra. 


POINT 5. 

The acquittal of appellant on the first count in the 
“Wilburn” case (Crim. No. 60,925), purporting to charge 
attempted robbery, was equivalent to an acquittal on the 
second count of the indictment, and the sentence and 
judgment imposed upon appellant on the second count 
is void, in violation of the due process clause and the 
former jeopardy clause of the Fifth Amendment to the 
Federal Constitution. 

The first count charged that appellant, on, to wit, 
the sixth day of September, 1937, and at the District 
of Columbia aforesaid, with force and arms, in and 
upon one Eddie Wilburn, then and there being, 
feloniously and wilfully did make an assault with in¬ 
tent, then and there, by force and violence, and by 
sudden and stealthy seizure and snatching, and 
against resistance, feloniously to steal, take and 
carry away, from and out of the immediate actual pos¬ 
session of the said Eddie Wilburn, valuable goods, 
money, chattels, and property, which were then and 


40 


there upon the person, and in the immediate, actual 
possession of the said Eddie Wilburn; * * * (R. 17). 

And the second count charged that appellant, on, 
to wit, the sixth day of September, 1937 , and at the 
District of Columbia aforesaid, by sudden and 
stealthy seizure and snatching, feloniously and unlaw¬ 
fully did attempt by means of an over act, that is to 
say, by placing his hand in and near a pocket in the 
clothing on the person of one Eddie Wilburn, then 
and there being, feloniously and unlawfully to steal, 
take and carry away, from and off the person of the 
said Eddie Wilburn, valuable money and property 
which was then and there on the person of him, the 
said Eddie Wilburn; * * * (R. 17). 

It seems to us that the two counts charge the same 
transaction, the same facts, and that both counts charge 
the same identical offense, although the second count 
uses the words “overt act” and then details the evi¬ 
dence in support thereof, namely, “by placing his hand 
in and near a pocket in the clothing on the person of 
one Eddie Wilburn.” We submit that legally the pleader 
intended to and did charge the same crime in both counts, 
and that the acquittal by the jury of appellant on the 
first count (R. 19)- was and is equivalent to his acquit¬ 
tal on the second count. 

Appellant is entitled to plead former acquittal, even 
though the indictment is fatally defective. Ball v. TJ. S., 
163 U. S. 662 (see also Ball v. U. S., 140 U. S. 118); 
Kepner v. TJ. S., 195 U. S. 130. 

We respectfully submit that the judgment appealed 
should be reversed and the appellant ordered to be re¬ 
leased from custody. 

M. Edward Buckley, Jr., 

406 5th Street, N. W. 
Washington, D. C. 

Levi H. David, 

Bond Building , 
Washington, D. C. 

Attorneys for Appellant. 


January, 1944. 
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Under the head of “Counter Argument” (R. 41), it was 
alleged: 

(3) Petitioner did not receive a fair and impartial 
trial of the due process of laws on February 9, 1938, be¬ 
cause he was placed upon trial before the same court 
judge and the question was not asked whether there 
were members of the same jury who had served on the 
former trial panel of February 2, 1938, in case #60925 
(R. 42). 

***** 

(7) Petitioner did not receive a fair and impartial 
trial February 9, 1938, because the judge was prejudice 
towards him because he had been convicted before on 
February 2, 1938, whereupon, he personally cross-ex¬ 
amined defense witnesses but did not question Govern¬ 
ment witnesses (R. 43). 

In a “Praecipe” to the clerk of the court, the petitioner re¬ 
quested that the clerk furnish him: 

* * * Names of each juror who decisioned cases 
#60656 and 60925 February 2’9, 1938; * * * 
(R. 47). 

When the writ came on to be heard, petitioner’s attorney made 
an opening statement which included the following statement 
of issues: 

We also expect to call the Court s attention to the fact 
that he was being tried in this particular case before 
the same Judge and the same panel of jurors which had 
just previously thereto convicted him of another of¬ 
fense. Is that right, Pope? 

The Petitioner. Yes. 

Mr. Lichtenberg. And that, if the Court please, the 
jurors sitting, or listening to the trial of that case, could 
not have given him a fair, proper, and impartial trial, 
and by reason of the fact that he was convicted of an¬ 
other offense before the same Judge resulted in such a 
long sentence (R. 73). 
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In argument, the attorney made mention of the fact that the 
two trials were had before the same panel (R. 149), and stated 
that he intended to prove even that there had been jurors 
who sat in the petit juries in both cases (R. 156). In rebut¬ 
tal of such contentions the respondent introduced testimony 
showing that the remainder of the panel had not remained in 
the courtroom while the first case (Wilburn, Cr. No. 60925) 
was tried, and that at the second trial the Court supervised the 
selection of jurors so as to guard against prejudice to the de¬ 
fendant by reason of his trial in the same court the previous 
week (R. 157). The petitioner introduced the names of all 
the jurors on the panel and the names of the jurors on the petit 
juries, and it was thereby revealed that no juror sat in both 
cases (R. 164-166). In argument, petitioner’s attorney argued 
(R. 179) the applicability of the case of Kleindienst v. United 
States, 48 App. D. C. 190, being the same case cited by appel¬ 
lant herein (Brief, 23, 27). It was also argued at length that 
the trial was unfair on account of two trials in the same court 
with jurors selected from the same panel (R. 180-182). Coun¬ 
sel admitted in argument that he had approached the jurors 
in the case and that they were unable to remember what had 
occurred (R. 181). 

The trial court on February 23, 1943, made findings of fact, 
which in pertinent part read as follows (71 W. L. R. 201): 

6. Jurors: Both trials occurred in Criminal Court No. 
3 before the same Justice. 

A jury of 26 was impanelled for that court on Febru¬ 
ary 1. The Wilburn case was tried on February 2. The 
jurors selected were jurors numbered 14-to 26 inclusive. 
This was the second case tried that day. 

The Assistant District Attorney was quite sure that 
the other members of the panel did not remain in the 
courtroom during the trial. 

On February 9 the Hovermale case was tried. The 
Assistant District Attorney’s recollection was that de¬ 
fendant’s counsel objected that the case should not be 
tried before the same panel and that the trial Justice 
was careful to make sure that defendant would not be 


f 




4 


prejudiced by reason of the fact that his first case had 
been tried a week before in the same courtroom. The 
jurors impanelled in the case were Nos. 1 to 6 and 8 to 
13. None of the jurors who sat in the first case sat in 
the second case. 

I am unable to find as a fact that any of the jurors 
who sat in the Hovermale case heard any of the testi¬ 
mony in the first case or had any knowledge of that 
first case; if they did learn of the first trial it was from 
testimony of a witness appearing in the second trial 
(R. 54^55). 

The Court concluded as a matter of law “2. Pope received a 
fair and impartial trial before qualified jurors” (R. 57) and in 
its opinion stated: 

Both of Pope’s trials took place before an unusually able 
and fairminded Justice. In my judgment Pope re¬ 
ceived a fair trial before an impartial jury and his con¬ 
stitutional rights were not violated (R. 58). 

On March 3,1943, the trial Court by order dismissed the peti¬ 
tion (R. 58). An appeal was noted and the record filed in this 
Court, but this appeal was not prosecuted further and was 
dismissed on May 3,1943, No. 8506, April Term, 1943. 

On September 27. 1943, the petition was filed in the instant 
case (Habeas Corpus No. 2459, R. 1). The petition raised is¬ 
sues as to the constitutionality of the statutes under which 
Pope was convicted, the sufficiency of the indictment, legality 
of the sentences, and, in addition, raised anew the issue as to 
the impartiality of the jury and the fairness of the trial. Para¬ 
graphs eight and nine of the petition (R. 6-8) alleged in sub¬ 
stance that the entire panel had heard the first case identified 
on February 2, and that from this same panel was selected the 
petit jury that one week later, on February 9, found petitioner 
guilty of robbery. There were no “overlapping” of jurors, but 
the petition alleged that the second jury was not impartial in 
view of its knowledge of the first case tried. 

No other question of fact was raised by the petition. 

In answer to the rule to show cause issued by the court, the 
respondent called the previous proceedings to the judicial no- 
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tice of the court, and suggested that justice did not require a 
new judicial inquiry into the fact alleged (Return, paragraph 
9, R. 22-23). ! 

Petitioner, by his attorney, filed a traverse to the return in 
the following terms: 

For reply to the joint and several answer of the respond¬ 
ents above named to the original petition of the peti- , 
tioner above named, the petitioner hereby traverses each 
and every denial set forth in said answer in respect to 
any allegation of fact set forth in the petition of the 
petitioner, and the petitioner hereby joins issue with 
the respondents upon their said answer (R. 24). 

The petitioner did not controvert the allegations with respect 
to the issues raised, tried, and adjudged in the previous 
proceeding. 

Thereafter, on September 25, 1943, the Court filed a mem¬ 
orandum opinion that the petition should be dismissed “for 
the reason that the issues raised in said petition have been 
adjudicated in In the Matter of Pope v. Huff, et al., Habeas 
Corpus No. 2295 (sic), determined in this Court by Mr. 
Justice Adkins in February 1943” (R. 25). 

STATEMENT OF ISSUES INVOLVED 

A reading of the appellant’s statement of points (Br. 14-19) 
and his summary of argument (Brief, 19-25) reveals the fol¬ 
lowing issues: 

IMPARTIALITY OF THE TRIAL 

1. Does an allegation that petit jurors had knowledge 
of a prior charge against a defendant state a fact which 
entitles a convicted person to be discharged if true? 

2. Do the statutes regulating habeas corpus in the 
federal courts and the District of Columbia require that 
successive petitions alleging the same static fact be en¬ 
tertained on the merits and accorded a hearing on the 
truth of that fact without regard to the disposition of 
the previous petitions? 
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3. In disposing of a petition for a writ of habeas corpus 
on a rule to show cause, may the court take judicial 
notice of its own records? 

CONSTITUTIONALITY OF STATUTES 

4. Is the statute defining robbery in the District of 
Columbia, Sec. 22-2901, D. C. Code (1940), unconstitu¬ 
tional for failure to fix with certainty all the necessary 
elements of,the crime? 

5. Is the statute prohibiting an attempt by overt act 
to commit the crime of robbery. Sec. 22-2902, D. C. Code 
(1940), void for the same reason? 

SUFFICIENCY OF THE INDICTMENTS 

6. Is the sufficiency of an indictment open to question 
in a habeas corpus proceeding? 

INCONSISTENCY IN THE VERDICT 

7. Is acquittal of assault with intent to commit rob¬ 
bery, Sec. 22-501, D. C. Code (1940). inconsistent with 
conviction of attempt by overt act to commit robbery, 
Sec. 22-2902, D. C. Code (1940) ? 

8. Is consistency required in verdicts? 

CRUEL AND UNUSUAL PUNISHMENT 

9. Did the manner of imposing sentence constitute 
cruel and unusual punishment? 

SUMMARY OF ARGUMENT 

1. An allegation that the petit jury was informed that other 
charges had been brought against a defendant does not state 
facts which entitle a defendant to discharge in habeas corpus. 

2. “Law and justice” 28 U. S. C. § 461, do not require that 
the existence of a static fact occurring in a criminal trial be the 
subject of never ending controversy in habeas corpus proceed¬ 
ings, so often and under such circumstances as the petitioner 
chooses to raise it. The practice at common law or in England 
is not controlling in this jurisdiction. If such a fact is put in 
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issue and tried, it is within the discretion of the court or judge 
whether or not a later petition raising the same issue will be 
entertained. 

3. In disposing of a petition for a writ of habeas corpus on 
the ground that the issues have been heard and ruled upon 
previously, the court may take judicial notice of its own records. 

4. Sec. 22-2901, defining robbery in this District, has pre¬ 
viously been approved by this Court. Neufield v. United States, 
73 App. D. C. 174,118 F. (2d) 375 (1941). 

5. Sec. 22-2902, punishing attempt by overt act to commit 
robbery, must be sustained by the same reasoning as the robbery 
section. 

6. The sufficiency of an indictment is not reviewable in ha¬ 
beas corpus proceedings when the trial court had jurisdiction 
of the offense and the defendant. 

7. Acquittal of assault with intent to commit robbery is not 
inconsistent with attempt by overt act to do so because some¬ 
thing more must be proven to show an assault than to show an 
attempt. 

8. Consistency in fact is not required in verdicts, but it is only 
necessary that the evidence sustain the verdict found. 

9. There is nothing to show imposition of cruel and unusual 
punishment. 

STATUTES INVOLVED 

Sec. 22-2901, D. C. Code (1940): Robbery. Whoever by 
force or violence, whether against resistance or by sudden or 
stealthy seizure or snatching, or by putting in fear, shall take 
from the person or immediate actual possession of another any¬ 
thing of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

Sec. 22-2902, D. C. Code (1940): Attempt to commit rob¬ 
bery. Whoever attempts to commit robbery, as defined in 
section 22-2901, by an overt act, shall be imprisoned for not 
more than three years or be fined not more than five hundred 
dollars, or both. 

Sec. 22-501, D. C. Code (1940): Assault with intent to kill, 
rob, rape, or poison. Every person convicted of any assault 

570G50—44-2 
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with intent to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with intent 
to kill, or wilfully poisoning any well, spring, or cistern of water, 
shall be sentenced to imprisonment for not more than fifteen 
years. 

ARGUMENT 

IMPARTIALITY OF THE TRIAL 

I 

An allegation that a petit jury had knowledge of a prior 
charge against a defendant does not state a fact which en¬ 
titles a convicted person to be discharged in a habeas corpus 
proceeding 

Whether or not the trial court was correct in dismissing the 
petition on the ground that the only question of fact raised had 
been decided in a previous proceeding may be disregarded if 
this Court finds that the fact, if true, would not entitle the peti¬ 
tioner to the relief sought. The trial court did not rule on the 
sufficiency of the allegation, unless by implication, but it is 
axiomatic that the ruling of the trial court may be sustained on 
any theory which will support it. 

As appellee is uncertain as to the exact limits of relief in 
habeas corpus, it has avoided stating the issue in terms of 
whether or not the irregularity in the trial would be “jurisdic¬ 
tional” and the judgment “void.” The remedy of habeas 
corpus has burst the seams of the tidy and comfortable “juris¬ 
dictional error” concept, formerly used to delimit its scope. At 
the time this brief is written, this Court is considering whether 
the scope of the remedy shall be further extended. Hodge v. 
Huff, No. 8541, October Term, 1943. It would seem that mu¬ 
tual understanding would be better promoted by recognition of 
the fact that a convicted person may invoke this remedy 
“* * # where the writ is the only effective means of pre¬ 
serving his (constitutional) rights.” Waley v. Johnston, 316 
U. S. 101,105 (1942); Goto v. Lane, 265 U. S. 393, 402 (1924). 

However, the very statement of petitioner’s case shows that 
he had an effective means of preserving his rights in the original 
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proceeding by way of challenges to the jury. He was then in 
possession of every fact which he now alleges. He knew then 
as now that the jurors being selected to try him had knowledge 
of the previous trial. He has waived this irregularity by 
acquiescence. 

In Brickey v. United States, 8 Cir., 123 F. (2d) 341, 346 
(1941) it appeared that on the jury which convicted the de¬ 
fendant had sat a juror who sometime previously had sat on 
a jury which tried defendant on another charge. This juror 
had not revealed this fact in his examination on voir dire, and it 
was unknown to the defendant or his attorney until after the 
trial. It was held that this did not warrant a reversal. Al¬ 
though the point had not been properly raised on appeal, surely 
it cannot be imagined that the appellate court would fail to 
reverse had it considered the error of a fundamental nature. 

II 

It is within the power of a justice or court to dismiss a petition 
for a writ of habeas corpus where it appears that the same 
grounds were alleged in a previous habeas corpus proceed¬ 
ing which was dismissed after full consideration of the 
merits 

Appellee believes that this is the most important issue of 
this appeal, the effect which may be given to a prior adjudica¬ 
tion on the merits of a static fact. By “static fact” is meant 
an historical fact the existence of which is permanently fixed, 
and this term is used to distinguish such facts from facts, which, 
theoretically, are never constant, e. g., the issue of insanity when 
raised in a habeas corpus proceeding to seek release from a 
mental institution. Insanity is a fact which may vary over a 
period of time and, consequently, no conclusive effect would be 
given to any prior refusal to discharge in a habeas corpus pro¬ 
ceeding. For this reason, the case of Rosier v. Overfwlser, 76 
U. S. App. D. C. 214, 133 F. (2d) 316 (1942), is not directly 
in point here, and is no precedent that prior refusals to dis¬ 
charge have no effect in future proceedings. The Rosier case 
involved a petition for a writ of habeas corpus by a patient of a 
mental institution, who alleged that he was then sane. Within 
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the preceding few months he had twice been remanded to the 
institution after hearings on the issue of his current mental 
condition. On the basis of these previous hearings and an 
informal letter from the superintendent of the institution to 
the effect that the patient was no better, the petition was dis¬ 
missed without a hearing. This was held error, but the situa¬ 
tion is vastly removed from the instant case, where the grounds 
of the petition relate to a fixed fact which occurred in the prog¬ 
ress of a criminal trial, and have previously been passed on and 
found wanting after full consideration and opportunity to in¬ 
troduce proof. 

It is not sufficient to assert that “ * * * the doctrine of 
res judicata does not apply to habeas corpus cases * * V 
Such a quotation may be found as recently as 316 U. S. at 105,, 
in Waley v. Johnston, but the limitation of this statement ap¬ 
pears in the immediately following quotation: 

It does not appear that on petitioner's earlier ap¬ 
plication for a writ of coram nobis the same issue was 
raised as that now presented. The earlier application 
was denied for insufficiency upon its face and without 
a hearing. There is thus no basis for the holding of 
the District Court that the denial is res judicata of the 
present (habeas corpus) petition. 

It is to be inferred that if the earlier application had raised 
the same issue, and the earlier application had been dismissed 
after consideration of the merits rather than for insufficiency 
of the pleading, then it might have been given controlling 
weight on the subsequent application. 

Such an inference is supported by reference to the case of 
Wong Doo v. United States, 265 U. S. 239, 241 (1924). In 
that case a Chinese in custody under an order of deportation 
sought release on habeas corpus on the following grounds: 
(1) Lack of jurisdiction to issue the order; (2) arbitrary and 
unfair hearing. At the hearing the petitioner offered no proof 
of the second ground. The petition was heard and dismissed 
and affirmed on appeal. Subsequently, a second application 
for a writ was filed alleging only that the hearing was arbitrary 
and unfair, although, according to the facts in the opinion, 
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stating that issue more elaborately. The District Court dis¬ 
missed on the ground of res judicata. The Supreme Court 
affirmed this dismissal, and said as follows: 

It therefore must be held that in this case the courts 
below erred in applying the inflexible doctrine of res 
judicata. But it does not follow that the judgment 
should be reversed; for it plainly appears that the situa¬ 
tion was one where, according to a sound judicial discre¬ 
tion, controlling weight must have been given to the 
prior refusal. The only ground on which the order for 
deportation was assailed in the second petition had been 
set up in the first petition. The petitioner had full 
opportunity to offer proof of it at the hearing on the 
first petition; and, if he was intending to rely on that 
ground, good faith required that he produce the proof 
then. To reserve the proof for use in attempting to 
support a later petition, if the first failed, was to make 
an abusive use of the writ of habeas corpus. No reason 
for not presenting the proof at the outset is offered. 
It has not been embodied in the record, but what is said 
of it there and in the briefs shows that it was accessible 
all the time. 

The analogy between the Wong Doo case and appellant’s 
case is close. The petition in Habeas Corpus 2459 stated, as 
one of the grounds for relief, that the jury was not impartial 
by reason of knowledge of the previous case. The same 
grounds had been set forth in Habeas Corpus No. 2259. The 
manner of stating the grounds in Habeas Corpus No. 2459 
differed only in the elaboration of the manner in which the 
jury were informed of the first trial, i. e., by reason of the 
prosecutor’s having identified the first case to the entire panel. 
This was not a difference in the substance of the grounds but 
only a different statement of the proof. It is obvious that 
such proof has been accessible to the petitioner all the time, 
and that it would have been admissible in the previous pro¬ 
ceeding in support of the charge of denial of trial by an 
impartial jury. 
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The case of Salinger v. Loisel, 265 U. S. 224, (1924) is uni¬ 
formly cited for the proposition that res judicata does not ap¬ 
ply in habeas corpus. That is so, but it is only a half state¬ 
ment of the law declared in that case. The Court there held 
that notwithstanding that res judicata did not apply in habeas 
corpus, yet a court or justice has discretion to consider “what¬ 
ever has a rational bearing on the subject” in issuing a writ, 
and a prior refusal to discharge on a like application may be 
given controlling weight. In part the Court pointed out: 

• * * • * 

: ■ * * # It does not follow that a refusal to discharge 

on one application is without^ bearing or weight when a 
later application is being considered. In early times 
when a refusal to discharge was not open to appellate 
review, courts and judges were accustomed to exercise 
an independent judgment on each successive applica¬ 
tion, regardless of the number. But when a right to an 
appellate review was given the reason for that practice 
ceased and the practice came to be materially changed— 
just as when a right to a comprehensive review in crim¬ 
inal cases was given the scope of inquiry deemed ad¬ 
missible on habeas corpus came to be relatively nar¬ 
rowed. 

The federal statute ($ 761. Rev. Stats.) does not lay 
down any specific rule on the subject, but directs the 
court “to dispose of the party as law and justice may 
require.” A study of the cases will show that this has 
. been construed as meaning that each application is to be 
disposed of in the exercise of a sound judicial discretion 
guided and controlled by a consideration of whatever 
has a rational bearing on the propriety of the discharge 
sought. Among the matters which may be considered, 
and even given controlling weight, are (a) the existence 
of another remedy, such as a right in ordinary course to 
an appellate review in the criminal case, and (b) a prior 
refusal to discharge on a like application. * * * 

The decision in the Cuddy Case was on a second ap¬ 
plication. and was given by Mr. Justice Field. -While 
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holding the doctrine of res judicata inapplicable, he said, 
“the officers before whom the second application is made 
may take into consideration the fact that a previous 
application has been made to another officer and re¬ 
fused; and in some instances that fact may justify a 
refusal of the second. The action of the court or jus¬ 
tice on the second application will naturally be affected 
to some degree by the character of the court or officer 
to whom the first application was made, and the full¬ 
ness of the consideration given to it.” 

In practice the rules we here have outlined will ac¬ 
cord to the writ of habeas corpus its recognized status 
as a privileged writ of freedom, and yet make against 
an abusive use of it. As a further safeguard against 
abuse the court, if not otherwise informed, may on re¬ 
ceiving an application for the writ require the appli¬ 
cant to show whether he has made a prior application 
and, if so, what action was had on it. 

Here the prior refusal to discharge was by a court of 
coordinate jurisdiction and was affirmed in a considered 
opinion by a Circuit Court of Appeals. Had the Dis¬ 
trict Court disposed of the later applications on that 
ground, its discretion would have been well exercised 

and we should sustain its action without saying more. 

« * * 

If the fullness of the consideration given the prior application 
is important, it ought to be remembered that appellant’s prior 
application, Habeas Corpus 2259, was considered at length, 
that numerous witnesses were subpoenaed and examined, that 
petitioner was never without counsel, and that the court care¬ 
fully considered the evidence and lack of it and made findings 
and wrote an opinion. 71 Washington Law Reporter 201. 

From the foregoing cases, particularly the Wong Doo case, 
it is reasonable to infer that a prior adjudication of a fact in a 
habeas corpus proceeding, may, if the prior hearing was full 
and on the merits, be given the effect of an estoppel as to the 
existence of the particular fact, although not the effect of an 
absolute bar to a second petition on different grounds. Ap¬ 
pellee does not argue for the proposition that res judicata 
applies to habeas corpus in the sense that a single proceeding 
is conclusive not only of the issues litigated but of all facts and 
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issues which might be or could have been involved in seeking 
the relief sought, i. e.. discharge. For instance, appellee does 
not contend that dismissal of a prior petition which alleged 
denial of counsel would be any bar to a subsequent petition 
alleging double jeopardy or insanity at the time of trial. The 
distinction between the use of a former adjudication as a bar 
to a second action and as an estoppel in fact is elementary. 
Cromwell v. County of Sac, 94 U. S. 351. II Freeman on Judg¬ 
ments (5th ed., 1925) sec. 676. It has been suggested by the 
dissenting opinion in the Rosier case as the proper distinction 
in habeas corpus. Note 5, 76 U. S. App. D. C. at 234, 133 F. 
(2d) at 336. However inapplicable in the Rosier case because 
of the changing nature of the fact in issue, it seems proper 
to apply it in the instant case where the fact is constant. It 
may be noted that in the case of Ex parte Cuddy, C. C. S. D. 
Cal. 1889, 40 Fed. 62, quoted with approval in Salinger v. 
Loisel, the court went so far as to say that no ground which 
could have been alleged at the time of the prior application 
would ordinarily be considered on a subsequent application. 

The bare allegation that “res judicata is not applicable in 
habeas corpus cases” challenges the understanding. Is the 
law any less jealous in criminal cases of the liberty of the sub¬ 
ject? Yet, the principle of res judicata is quite as applicable 
in criminal cases as in civil cases. United States v. Oppen- 
heimer, 242 U. S. 85, 88 (1916). And it was there intimated 
that res judicata was the basis of the holding in Frank v. Man- 
gum, 237 U. S. 309, 334 (1915), where petitioner sought release 
in a Federal court by means of habeas corpus from a convic¬ 
tion in Georgia, alleging denial of due process in the trial. 

The practice at common law 1 is not determinative of the 
practice in Federal courts. The Supreme Court has said: 

1 As to the law in England, see Eshugbayi Eleko, Appellant and Officer 
Administering the Government of Nigeria , et al„ Respondents (1928), Appeal 
Cases. 459. There, a second application for a writ had been refused by 
the Court on the ground that a similar application had previously been 
refused by a judge of the court and that, therefore, the court had no juris¬ 
diction to entertain another application. The opinion, which reversed this 
decision, read in part: * * each judge of (the High Court of Justice) 

* * * has jurisdiction to entertain an application for a writ of habeas 

corpus in term time or in vacation, and * * * he is bound to hear and 
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It (the procedure to be followed in habeas corpus pro¬ 
ceedings in federal courts) is not a question of what the 
ancient practice was at common law or what the prac¬ 
tice was prior to 1867 when the statute from which R. S. 
761 is derived was adopted by Congress. The question 
is what the statute requires. Walker v. Johnston, 312 
U. S. 275, 285 (1941) 

The statute says that the party shall be disposed of “as law 
and justice require.” It would seem that finality at some point 
is a fundamental principle of the judicial role in the quest for 
justice, and, therefore, of the law. 

At common law it should be remembered, there was no right 
to appeal from a decision refusing to discharge on a writ. 
This is pointed out in Salinger v. Loisel and Ex parte Cuddy 
in explanation of the common law right to make new applica¬ 
tion to every judge. 2 That is not so today. Furthermore, at 
common law it is said that the limit of judicial authority ivas 
to conduct a “bare legal review” of the proceedings. Johnson 
v. Zerbst, 304 U. S. 458, 466. Today, under the theory that 
facts dehors the record may be shown, Clawans v. Rives, 70 
App. D. C. 107, 104 F. (2d) 240 (1939), habeas corpus is used 
daily in Federal courts to try the original case de novo, usually 
with most of the original evidence missing. There is no 
doubt that Congress has greatly broadened the scope of habeas 
corpus, Johnson v. Zerbst, supra. It is needless to recite the 
innumerable and ever growing grounds now considered proper 
subject of inquiry in habeas corpus, none of which would have 
been considered to show probable cause at common law. 

determine such an application on its merits notwithstanding that some 
other judge has already refused a similar application.” Although the 
{Supreme Court has said English decisions are persuasive. McNally v. Hill, 
29.1 U. S. 131. 136 (1934). the quotation from Walker v. Johnston, .supra, 
indicates that the prime requirements in Federal courts are found in the 
statutes. 

* This right is reaffirmed as lately as 316 U. S. 455, in Betts v. Brady 
(1942), where, at 469-461 the Court says: “* * • in Maryland, as in 

England, in many of the States, and in the federal courts, a prisoner may 
apply successively to one Judge after another and to one court after another 
without exhausting his right." But in footnote 7 at this point in the opinion 
the Court indicates that a rule to show cause may be sufficient to dispose of 
a petition which discloses no new matter. 
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If the statute can be said to have so radically altered the 
scope of the writ, must it be said that it retained the supposed 
features of eternal renewability? 

A brief reference to several cases will show that the question 
is still an open one and that the trend is toward finality even 
in habeas corpus. In Wells v. United States, 318 U. S. 257 
(1943), the appellant had made a motion to set aside his 
sentence on the ground his plea of guilty was entered without 
an attorney and as a result of coercion. The trial court dis¬ 
missed on the grounds (1) petition insufficient (2) that the 
allegations of the petition had theretofore been adjudicated. 
The case proceeded to the Supreme Court on the question of 
what effect was to be given the certificate of the trial court 
that the appeal was taken in bad faith when the litigant 
sought to proceed in forma pauperis on appeal. But the 
Supreme Court said that the trial court was justified in taking 
judicial note of previous habeas corpus proceedings, wherein 
the petitioner’s allegations had been determined against him. 

In Beard v. Bennett, 72 App. D. C. 269, 272, 114 F. (2d) 
578, 581 (1940), this United States Court of Appeals passed 
the question of whether res judicata might not apply in habeas 
corpus and indicated in a footnote that the answer would 
depend on the identity of parties. There can be no question 
of the identity of parties in this case at bar. 

In Slaughter v. Wright, 4 Cir., 135 F. (2d) 613, it was held 
proper for the trial court to decline to issue a writ where it 
appeared from the court’s records that numerous petitions 
had theretofore been denied in the same court. Also in point 
on the effect of prior refusals to discharge are United States 
ex rel Bergdoll v. Drum, 2 Cir., 107 F. (2d) 897 (1939); United 
States ex rel. Innes v. Hiatt, Warden (M. D. Pa. 1943) 50 F. 
Supp. 756. 

In the case of J. Ralph DeMarcos v. Overholser (U. S. App. 
D. C.), 137 F. (2d) 698 (1943), this Court refused to give fresh 
and independent consideration to issues decided adversely to 
petitioner on an earlier appeal. 

This pressing problem has recently been considered by a 
committee of the Judicial Conference of Senior Circuit Judges, 
the chairman of which committee was Judge John J. Parker. 
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The report of this committee was made June 7, 1943, and is 
available in mimeograph form from the Administrative Office. 
On page five of the report appears the following paragraph with 
respect to habeas corpus: 

Another real evil which has arisen in connection with 
application for habeas corpus by prisoners under sen¬ 
tence is that there is no limitation under existing law on 
the number of applications which can be made, and the 
time of judges is consumed in hearing repeated applica¬ 
tions involving identical contentions. Notwithstanding 
denial of his application, the prisoner, under the present 
state of the law, has the right to present the same peti¬ 
tion to every judge having jurisdiction in the premises. 
Not infrequently, the same petition is presented, not¬ 
withstanding its prior denial, to half a dozen or more 
judges; and each is bound to give it consideration with¬ 
out any regard to the principle of res ad judicata. 

While recognizing the abuses to which the writ has been put r 
the committees believes that legislation is necessary, and the 
following draft of corrective legislation was proposed: 

Statute “B” 

A BILL 

To regulate habeas corpus proceedings in the courts of 

the United States 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That no circuit or district judge shall be re¬ 
quired to entertain any application for a writ of habeas 
corpus to inquire into the detention of any prisoner 
pursuant to a judgment of any court of the United 
States or of any State, if it appears that the legality of 
such detention has been determined by any judge of the 
United States on a prior application for a writ of habeas 
corpus and the petition presents no new ground not 
theretofore presented and determined. A new ground 
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within the meaning of this section includes a subsequent 
judicial decision or the enactment or repeal of a statute. 

Judges Parker and Stone believed that the proposed draft 
should be amended to require the petition to be denied con¬ 
sideration. Report, page eight. While the report of the com¬ 
mittee is entitled to the gravest consideration, yet appellee 
believes it does riot sufficiently recognize the fact that under 
existing law previous applications may be given great and even 
controlling weight. That the chairman of the committee, at 
least, entertains reservations to the report as drafted is in¬ 
dicated by the following portion of his opinion in Sanderlin v. 
Smyth, 4 Cir., 138 F. (2d) 729. 731 (Nov. 8,1943): “Ordinarily, 
adjudications made by the state courts in connection with 
application made to them will be binding on the federal 
courts; * * * ” 

In conclusion, appellee quotes from Perry et al. v. McLendon, 
Sheriff, 62 Ga. 59S (Oct. Term. 1878), where the third applica¬ 
tion for a writ was denied, the first two having been heard and 
dismissed on the merits, at pages 603-604: 

Is the same alleged right to be investigated over and 
over, each time afresh, just as if no prior investigation 
had taken place? Is the grievance, real or supposed, of a 
prisoner the stone of Sisyphus which courts can never 
bring to a place of rest? and if called to lift it up the same 
hill as often as it rolls down, must they comply? 
Doubtless there is an obligation to issue the writ of ha¬ 
beas corpus wherever, and as often as. it may be applied 
for, provided the petition contains the requisite matter, 
* * * But when it appears, on the return or at the 
hearing, that the legality of the imprisonment has al¬ 
ready been adjudicated upon a previous writ between 
the same parties, by a competent tribunal, the produc¬ 
tion of the judgment is the end of controversy. Further 
writs may be applied for and issued, but to each and all 
of them the one valid and subsisting judgment will be a 
conclusive answer, as to any and all objections to the 
legality of the restraint which were embraced in the first 
petition, or which could and should have been embraced 
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in it. The effect of a judgment cannot be avoided by a 
difference in the pleadings, when those in the first case 
could and should have been as full as those in the second, 
though in fact they were not. * * * Whoever 
brings the legality of an imprisonment into question by 
writ of habeas corpus, should, in the first instance, show 
as much cause for his attack as he can. He must dis¬ 
charge all his weapons and not reserve a part of them for 
use in a future rencounter. He must realize that one 
defeat will not only terminate the campaign, but end the 
war. 

See also. Church on Habeas Corpus (18S4), Sec. 389, -where 
it is said that a subsequent application will be refused where 
there is no change in the facts. 

Ill 

In disposing of the petition upon consideration of the petition, 
the answer to the rule, and the argument of counsel, the 
trial court acted properly in taking judicial notice of its own 
records of the prior refusal to discharge 

Throughout the appellant’s argument runs a constant insist¬ 
ence that the trial court was bound to conduct a hearing on the 
merits of the fact alleged and that it was error not to do so. He 
seems to assume that because he traversed the respondent’s 
answer to the rule the requirement of a hearing automatically 
followed. It is apparent that appellant does not appreciate the 
procedure which has grown up and been approved of issuing a 
rule to show cause, wherein the respondent is given an opportu¬ 
nity to show matters of record or other reason why the writ 
should not issue. The only issue of fact raised by the petition 
was the allegation which was said to affect the impartiality of 
the jury. Respondent denied that fact, which without more 
would have required a hearing. But for further answer the 
respondent pointed out that the issue of a fair and impartial 
jury trial had been previously raised and adjudicated and re¬ 
ferred to the printed opinion wherein the findings of the court 
were published. Petitioner traversed "each and every denial 
set forth in said answer in respect to any allegation of fact set 
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forth in the petition of the petitioner, and the petitioner hereby 
joins issue with the respondents upon their said answer” (R. 
24). Petitioner did not deny the existence of the previous 
proceeding. It is quite one thing to insist that a fact is thus 
and so regardless of a previous adjudication and another to say 
that regardless of the existence of the fact it is a matter previ¬ 
ously adjudicated. The fact of the previous adjudication was 
one of those “incontrovertible matters of record,” Walker v. 
Johnson, 312 U. S. 275, 284 (1941), for the showing of which 
the rule to show cause procedure is an apt and economical 
procedure to avoid useless grant of the writ. 

The appellant was given a hearing on the rule to show cause, 
wherein he was permitted to argue as to the matters of law 
raised by the petition, and as to the effect to be given the pre¬ 
vious adjudication. This was in accord with the suggestion 
in the Rosier case that as much was perhaps required. 

The pleadings in the previous adjudication, Habeas Corpus 
No. 2259, were not put in evidence as ordinary exhibits. How¬ 
ever, the answer put the petitioner on notice that they were 
relied on and it is apparent from the memorandum opinion of 
the court that they were examined. This judicial notice by the 
trial court of its own records of prior proceedings between the 
same parties is entirely proper. Booth v. Fletcher, 69 App. 
D. C. 351,101 F. (2d) 676 (1939). The case of Wells v. United 
States, 318 U. S. 257, 260 (1943), also shows that the court may 
judicially notice prior proceedings, as do the cases cited in 
the argument on the effect to be given such prior proceedings. 

CONSTITUTIONALITY OF STATUTES 

IV 

The constitutionality of the local robbery statute. Sec. 22-2901, 
D. C. Code (1940), has recently been upheld by this Court. 
Neufield v. United States , 73 App. D. C. 174,118 F. (2d) 375 
(1941) 

In the Neufield case, which was a prosecution for robbery, 
it was contended that Sec. 22-2901 is so defective that it does 
not state an offense, and that this vagueness cannot be cured 
by inserting additional allegations in the indictment, such as 
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adding the words “feloniously/’ “intent to steal,” and “property 

of-.” It was further contended that, Sec. 22-2901 being 

void, common law robbery and its penalties was still in effect 
by virtue of Sec. 1154, Rev. Stat., D. C. (1873-4), or, in the 
alternative, that the Act of March 3,1893, 22 Stat. 530, punish¬ 
ing larceny from the person, governed. Brief for Appellants, 
pp. 46-50, Neufield v. United States, supra, No. 7558 Special 
Calendar, October Term, 1939. One of appellant’s counsel was 
of counsel for appellants in the Neufield case. 

This Court dismissed these contentions and held that Sec. 
22-2901 showed a legislative intent to make common law rob¬ 
bery a crime and, in addition, to expand the crime to include 
stealthy snatching. The Court held that it was consequently 
not only permissible but necessary to overlap the statute in the 
charging words of the indictment. The Court said: 

The obvious purpose of the Congress in enacting the 
robbery statute in the instant case was as said by Mr. 
Justice Stafford in United States v. Ernest Parker, to 
expand the common law offense of robbery so that it 
would comprehend the taking by sudden or stealthy 
seizure or snatching; but also the Congress obviously 
meant to make robbery a crime, and by robbery it 
meant robbery in the usual common law sense of the 
term except as expanded. The law is settled that in such 
circumstances it is necessary, and therefore permissible, 
to overlap the statute in order to charge the crime. 
73 App. D. C. at 189. 

V 

Sec. 22-2902, punishing attempts by overt act to commit 
robbery is valid for the same reason as the robbery statute 

SUFFICIENCY OF THE INDICTMENT 

VI 

The sufficiency of the indictment is not open to question in 
this habeas corpus proceeding 

Appellant contends that the indictment in the Wilburn 
case is void because it overlaps Sec. 22-2902, punishing attempt 
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by overt act to commit robbery. As pointed out under point 
IV, supra, this Court in the Neujield case said that it was not 
only permissible but necessary to overlap the robbery statute, 
and the same must be true of the attempt section. 

But at all events, when the court has jurisdiction of the 
offense and the person of defendant, the sufficiency of the 
indictment to charge the offense is not jurisdictional and will 
not be reviewed in habeas corpus proceedings. Knewel v. 
Egan, 26S U. S. 442, 446 (1925); Pyle v. Johnston, Warden, 
9 Cir., 137 F. (2d) 869, 870 (1943). 

INCONSISTENCY IN THE VERDICT 

VII 

Acquittal of assault with intent to commit robbery is not 
inconsistent with conviction of an attempt by overt act to 
commit robbery 

The attempt statute obviously adds nothing to the common 
law of attempt except to fix the penalty. The overt act 
requirement does not change the common law rule, which was 
that an overt act is required as an essential element of an 
attempt. But for Sec. 22-2902, attempt to commit robbery 
would be punishable under the general attempt penalty, 
Sec. 22-103, D. C. Code (1940). 

The assault with intent to commit robbery section. Sec. 
22-501. just as obviously was enacted to reach and punish 
an entirely different situation. An assault is not defined in 
the section or in the Code, presumably common law assault is 
meant. Beausoliel v. United States, 71 App. D. C. Ill, 107 F. 
,(2d) 292 (1939). And all the ordinary requirements of assault 
undoubtedly must be proved. The two crimes however do 
not coincide. For instance, the overt act charged in the Wil¬ 
burn indictment count charging attempt is that defendant 
put his hand in and near the pocket of Eddie Wilburn (R. 17). 
Under some circumstance this might amount to an assault 
and otherwise not. If done stealthily and behind the victim’s 
back, it might well be regarded as an attempt but no assault, 
because, though the overt act required in either event is present, 
such an act might not be considered an offer of violence nor 


23 

such as to create an apprehension in the victim because of. 
his ignorance. 

Something more is required to show an assault than an at¬ 
tempt, and consequently, acquittal of the first is no bar to con¬ 
viction for the second. District of Columbia v. Buckley, 75 
U. S. App. D. C. 301,128 F. (2d) 17 (1942). 

In addition, the doctrine of former jeopardy has no applica¬ 
tion to a prosecution in more than one count for the same of¬ 
fense, the different counts stating different theories of the 
offense. Commonwealth v. Edds, et al., 14 Gray 406. 

VIII 

There is no requirement that the verdict on all the counts of 
an indictment be consistent 

Even if acquittal of assault with intent, etc., were inconsis¬ 
tent with attempt, the verdict is given legal effect. The only 
question is whether the conviction is consistent with the evi¬ 
dence. American Medical Association v. United States, 76 
U. S. App. D. C. 70, 89, 130 F. (2d) 233, 262 (1942), 
cert, granted in part, 317 U. S. 613, and aff’d, 317 U. S. 519. 
The sufficiency of the evidence is not subject to review in ha¬ 
beas corpus. Pope v. Huff, 73 App. D. C. 170, 117 F (2d) 779 
(1941), rehearing denied -with memorandum opinion on Nov. 
26,1941. 

CRUEL AND UNUSUAL PUNISHMENT 

IX 

No basis is disclosed by appellant for his contention that his 
punishment is cruel and unusual. His sentences of 3 to 15 years 
in the Hovermale case and 6 mos. to 3 years in the Wilburn 
case, running consecutively in that order, follow, in order of 
succession, the order in which the crimes were committed, i. e., 
the Hovermale case on April 3, 1937 (R. 18), and the Wilburn 
case on Sept. 6,1937 (R. 17). 

Rule I of the Rules in Criminal Cases (292 U. S. 661), pro¬ 
vides that “sentence shall be imposed without delay,” but ex¬ 
cepts for cases wherein motions are pending or where justice 
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requires a presentence investigation. No violation of the rule 
can be detected from what the record reveals in this case. 

CONCLUSION 

This case presents an opportunity to clarify the law of ha¬ 
beas corpus with respect to the effect to be given prior adjudi¬ 
cations of particular static facts. The only question of fact 
stated in the petition was clearly presented and determined in 
an earlier proceeding, and the trial court correctly dismissed 
the petition for that reason. 

The other questions presented by the petition are questions 
of law and are without merit. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 

John P. Burke, 

Assistant U. S. Attorneys. 
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District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions et al., respondents 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner, 
vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions, and E. Allen Green, 
as Superintendent of the Washington Asylum and Jail 
of the District of Columbia, respondents 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 

Order allowing petitioner to file his petition for the Writ of 
of Habeas without the prepayment of costs 

Upon application of Haywood Pope, petitioner above named, 
by his counsel, M. Edward Buckley, Jr., and Levi H. David, 
for leave to file the petition of said Haywood Pope for the Writ 
of Habeas Corpus, and in consideration of the affidavit of pov¬ 
erty of the said Haywood Pope, petitioner, attached to his said 
petition, it is, by the court, this 7th day of September 1943, 
ordered, that said leave be, and the same is hereby granted, 
and that proceedings be had in this cause, without the prepay- 
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ment of costs by the said Haywood Pope, upon petitioner’s 
said petition. 

Jennings Bailey, 

Justice. 

2 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, Address: Washington Asylum and Jail of 
the District of Columbia, 200 19th Street, Southeast, 
Washington, D. C., petitioner 

vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions, Address: Lorton, Fair¬ 
fax County, Va.. and also Municipal Center Building, 
Washington, D. C. and E. Allen Green, as Superin¬ 
tendent of Washington Asylum and Jail of the District 
of Columbia, Address: office, District Jail, 200 19th 
Street, Southeast, Washington, D. C., respondents 

Filed Sept. 7,1943. Charles E. Stewart, Clerk. 

Petition for unit of habeas corpus 

To the Honorable the Justice holding the District Court of the 
United States for the District of Columbia: 

The petition of the above named petitioner, Haywood Pope, 
respectively represents: 

I 

That he is an adult citizen of the United States, a legal resi¬ 
dent of the City of Chester, Delaware County, State of Penn¬ 
sylvania, but he is now illegally confined in the Washington 
Asylum and Jail of the District of Columbia, located at 200 
19th Street, Southeast, Washington, D. C. Petitioner files this 
his petition for the Writ of Habeas Corpus in his own right. 

3 II 

That the respondent Ray L. Huff is an adult citizen of the 
United States, a legal resident of Lorton, Fairfax County, 
State of Virginia, or of the District of Columbia, accord¬ 
ing to the best knowledge, information and belief of the peti- 
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tioner; that said respondent Ray L. Huff is the General 
Superintendent of the Penal Institutions of the District of 
Columbia, and petitioner is informed, believes and avers that 
he has an office in the Municipal Center Building, Washington, 
D. C. He is sued herein as such General Superintendent. 

III 

That the respondent, E. Allen Green, is an adult citizen of 
the United States, a legal resident of the District of Columbia, 
and is the Superintendent of the Washington Asylum and Jail 
of said District, located at 200 I9th Street Southeast, Wash¬ 
ington, D. C., where said respondent maintains his office. 

IV 

Your petitioner, Haywood Pope, says that he is now unlaw¬ 
fully and illegally restrained and deprived of his liberty and is 
now held as a prisoner in the aforesaid Washington Asylum and 
Jail, wuthin the jurisdiction of this court, by the aforesaid re¬ 
respondents, and each of them, and under color of authority of 
the United States, and without due process of law T in violation 
of Articles V, VI, and VIII of the Amendments to the Constitu¬ 
tion of the United States, to wit: 

(1) in violation of said Article V of said Amendments which 
provides, among other things, that no person shall be subject 
for the same offense to be twice put in jeopardy of life or limb, 
and that no person shall be deprived of life, or liberty, without 
due process of law; and 

(2) in violation of Article VI of said Federal Constitution 
in that your petitioner was denied the right to a trial by an 

impartial jury of the District of Columbia in this court 
4 wherein petitioner was indicted in two several cases by 
a grand jury of the District of Columbia, and wrong¬ 
fully and unconstitutionally convicted by this court and a jury; 
and 

(3) in violation of said Article VI of said Amendments to 
said Federal Constitution in that your petitioner was denied 
the right to be informed of the nature and cause of the 
accusation and accusations against him; and 

(4) in violation of Article VIII of said Amendments to said 
Federal Constitution in that cruel and unusual punishment was 
inflicted upon your petitioner. 

That all of the foregoing will hereinafter more specifically 
appear. 
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V 

Your petitioner avers that the cause, pretense, and color of 
authority by which the respondents, and each of them, now 
restrain and imprison your petitioner arise by reason of certain 
pretended commitments issued by and out of this court, dated, 
on, to wit: February 18, 1938, which followed two purported 
convictions in two certain cases in this court against your peti¬ 
tioner, entitled, respectively, United States v. Haywood Pope, 
Criminal case Numbered 60.656 (hereinafter referred to as the 
Hovermale case), and United States vs. Haywood Pope, Crimi¬ 
nal case Numbered 60.925 (hereinafter referred to as the 
Wilburn case), each of which said pretended commitments, 
as your petitioner is legally advised and believes, and he there¬ 
fore avers, was and is based upon a void judgment and sentence 
imposed upon your petitioner by this court in each of the said 
cases, in that your petitioner was denied his constitutional 
rights in each of said cases, in violation of Articles V, VI, and 
VIII of the Amendments to the Constitution of the United 
States, as will hereinafter more specifically appear. 

Certified copies of the said pretended commitments, indict¬ 
ments, and the docket entries appearing upon the records of 
this court are hereto attached, marked Exhibits Nos. 1, 2, and 
3 and are hereby made parts of this petition. 

5 VI 

That the illegal and unconstitutional imprisonment, deten¬ 
tion and restraint of your petitioner by the respondents, and 
each of them, arises out of the following circumstances set 
forth in this and succeeding paragraphs of this petition. 

(1) On October 4, 1937, the grand jury of the District of 
Columbia filed in this Honorable Court an alleged Indictment 
Numbered 60,656 (known as the Hovermale case) against 
your petitioner, purporting to charge statutory robbery as 
defined in section 810 of the 1924 D. C. Code (same as section 
34. Title 6, 1929 D. C. Code, and codified as section 22-2901 
in the Edition of the 1940 D. C. Code), which reads as follows: 

“Sec. 810. Robbery.—Whoever by force or violence, 
whether against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the person 
or immediate actual possession of another, anything of value, 
is guilty of robbery, and any person convicted thereof shall 
suffer imprisonment for not less than six months nor more than 
fifteen years/’ (Mar. 3. 1901. 31 Stat. 1322, ch. 854, sec. 
810.) 
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(2) The alleged Indictment in the aforesaid Hovermale case 
(No. 60,656) sets forth that one Haywood Pope, your petitioner 
herein, on, to wit: April 3, 1937, and at the District of Colum¬ 
bia, by force and violence, and against resistance, and by put-. 
ting in fear, and by sudden and stealthy seizure and snatching, 
feloniously did steal, take and carry away, from and off the 
person, and from the immediate actual possession of one Ed¬ 
ward Hovermale, then and there being, a certain sum of money, 
to wit: seventy dollars in money, of the value of seventy dol¬ 
lars, and one pocket book of the value of one dollar, of the 
goods, money, chattels, and property of the said Edward Hover¬ 
male; against the form of the statute in such case made and 
provided, and against the peace and government'of the United 
States. 

(3) On October 15, 1937, your petitioner, when arraigned, 
pleaded not guilty thereto. 

6 VII 

Thereafter, namely, on, to wit: November 17, 1937, the 
grand jury of the District of Columbia filed in this Honorable 
Court another Indictment (Numbered 60,925) against your 
petitioner (known as the Wilburn case) containing two (2) 
counts. 

(a) The first count alleges that one Haywood Pope (pe¬ 
titioner herein) on, to wit: September 6, 1937, and at the Dis¬ 
trict of Columbia aforesaid, with force and arms, in and upon 
one Eddie Wilburn, then and there being, feloniously did 
make an assault with intent, then and there, by force and vio¬ 
lence, and by sudden and stealthy seizure and snatching, and 
against resistance, feloniously to steal, take and carry away, 
from and out of the immediate, actual possession of the said 
Eddie Wilburn, valuable goods, money, chattels, and property 
(amount or value not set forth) which were then and there 
upon the person and in the immediate, actual possession of 
the said Eddie Wilburn; against the form of the statute in 
such case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

(b) The second count of said Indictment (No. 60,925) al¬ 
leges that one Haywood Pope (petitioner herein) on, to wit: 
September 6, 1937, and at the District of Columbia aforesaid, 
by sudden and stealthy seizure and snatching, feloniously and 
unlawfully did attempt by means of an overt act, that is to 
say, by placing his hand in and near a pocket in the clothing 
on the person of one Eddie Wilburn, then and there being, 
feloniously and unlawfully to steal, take, and carry away, from 
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and off the person of the said Eddie Wilburn, valuable money 
and property which was then and there on the person him, 
the said Eddie Wilburn; against the form of the statute in 
such case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

On December 3, 1937, your petitioner, when arraigned, 
pleaded not guilty thereto. 

7 Your petitioner is legally advised and believes, and 

he therefore avers that the last mentioned Indictment 
Numbered 60,925 (the Wilburn case) was brought under sec¬ 
tion 811 of the 1924 D. C. Code (same as section 35. Title 6, 
1929 D. C. Code codified as section 22-2902 in the Edition of 
the 1940 D. C. Code), which reads as follows: 

“Sec. 811. Whoever attempts to commit robbery, as defined 
in the preceding section [sec. 810,1924 D. C. Code; sec. 34, Title 
6, 1929 D. C. Code, codified as sec. 22-2902 in the Edition of 
the 1940 D. C. Code] by an overt act, shall be imprisoned for 
not more than three years or be fined not more than five hun¬ 
dred dollars, or both.” 

And your petitioner says that “robbery” as defined “in the 
preceding section” (810), as hereinbefore set forth, reads as 
follows: 

“Sec. 810. Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty of rob¬ 
bery, and any person convicted thereof shall suffer imprison¬ 
ment for not less than six months nor more than fifteen years.” 
(Mar. 3,1901,31 Stat. 1322, ch. 854, sec. 810.) 

VIII 

Your petitioner alleges the fact to be that although the 
Hovermale Indictment (Numbered 60,656) was returned by 
the grand jury on October 4, 1937 (and petitioner pleaded not 
guilty thereto on October 15, 1937) your petitioner was re¬ 
quired by the court- to go to trial on February 2, 1938, first on 
the Indictment Numbered 60,925 (Wilburn case) returned by 
the grand jury on November 17,1937 (to which your petitioner 
pleaded not guilty on December 3, 1937). 

Petitioner says that the said Eddie Wilburn, the complain¬ 
ing witness in said case (Indictment Numbered 60.925) did not 
appear at said trial as a witness, said Eddie Wilburn having 
departed this life on December 13, 1937, so your petitioner is 
informed, believes and avers. 
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On February 2, 1938, when petitioner was brought to said 
trial, as the record in this court discloses, there were present 
in said court the panel of twenty-six jurors for said 

8 court, and thereupon, and before a jury was chosen from 
the said panel to try your petitioner the prosecuting 

attorney, in behalf of the United States, within the presence 
and hearing of every member of the said panel, the court, and 
your petitioner, in open court, stated to said panel of jurors, 
the substance of the charge alleged against your petitioner as 
set forth in the said alleged Indictment Numbered 60,925 (the 
Wilburn case) and further that the Government expected to 
submit evidence upon the trial of your petitioner, then about 
to begin, to prove the allegations of the said charge set forth in 
said alleged Indictment. 

Your petitioner avers that of the aforesaid panel of twenty- 
six (26) jurors, jurors numbered 14 to 26, both inclusive, con¬ 
stituted the jury who tried your petitioner on said alleged In¬ 
dictment Numbered 60.925 (the Wilburn case); that at the 
said trial in which your petitioner did not testify as a witness, 
the said jury found your petitioner not guilty on the first count, 
but found your petitioner guilty on the second count of said 
alleged Indictment No. 60,925, as the records of this court dis¬ 
close, and the same is shown by the certified copy of the docket 
entries of said case hereto attached and hereby made parts 
hereof. 

IX 

On February 9. 1938, your petitioner was brought to trial 
before this court on the alleged Indictment Numbered 60,656 
(the Hovermale case), and at that time, as the records of this 
court disclose, there were present in said court the aforesaid 
original panel of twenty-six (26) jurors to sit as jurors in the 
said court (twelve of whom had sat as jurors in the aforesaid 
case of the United States vs. Haywood Pope, Criminal No. 
60,925, (the Wilburn case). And thereupon as a part of the 
proceedings to begin the trial of your petitioner upon the al¬ 
leged Indictment No. 60,656 (the Hovermale case) and 

9 before a jury was chosen from the same panel who had 
tried your petitioner in the aforesaid Wilburn case No. 

60,925, the prosecuting attorney, in behalf of the United States, 
within the presence and hearing of the court, and every mem¬ 
ber of the panel, and this petitioner, stated the substance of the 
charge alleged against your petitioner as set forth in the 
alleged Indictment No. 60,656 (the Hovermale case) and fur¬ 
ther that the Government expect to submit evidence to prove 
the allegations thereof. 
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Your petitioner avers that of the aforesaid panel of twenty- 
six (26) jurors, whilst jurors numbered 14 to 16, both inclu¬ 
sive, of said panel, who tried your petitioner on the said 
alleged Indictment Numbered 60,925 (Wilburn case) on Feb¬ 
ruary 2, 1938, did not sit as jurors upon petitioner’s trial on 
alleged Indictment Numbered 60.656 (Hovermale case), yet, 
nevertheless, jurors numbered 1 to 6, both inclusive, and jurors 
numbered 8 to 13, both inclusive, of the aforesaid panel of 
twenty-six (26) jurors, were chosen to try your petitioner on 
February 9, 1938. on the alleged Indictment Numbered 60,656 
(Hovermale case) and your petitioner was compelled to be tried 
by said jurors Numbered 1 to 6, both inclusive, and jurors 
Numbered 8 to 13. both inclusive, all of whom were present 
in open court on February 2, 1938, and heard the aforesaid 
statement of the prosecuting attorney with reference to the 
charge against your petitioner as set forth in the aforesaid 
alleged Indictment Numbered 60.925, upon which your pe¬ 
titioner had been convicted on February 2. 193S. upon the 
second count of said alleged Indictment Numbered 60,925 
(Wilburn case), and said jury was not an impartial jury. 

Your petitioner avers that upon his trial on the alleged In¬ 
dictment Numbered 60,656 (Hovermale case), in which your 
petitioner did not testify as a witness, the said jury, so con¬ 
stituted as aforesaid, found your petitioner guilty as charged. 

Your petitioner is legally advised, believes ar.d avers 
10 that by reason of the facts hereinbefore set forth with 
reference to the manner and method pursued in the se¬ 
lection or choosing of the said jury to try your petitioner on 
the alleged Indictment Numbered 60.656* (the Hovermale 
case), your petitioner was denied the right to an impartial 
jury and in violation of Article VI of the Amendments to the 
Constitution of the United States, as well as in violation of the 
due process clause of Article V of the Amendments to said 
Federal Constitution, and accordingly, as your petitioner is 
legally advised and believes and avers, the verdict of the jury 
finding your petitioner guilty of said alleged Indictment Num¬ 
bered 60,656 (Hovermale case) was and is null and void. 

X 

That on February 18, 1938, this court imposed a sentence 
upon your petitioner for the period of three (3) to fifteen (15) 
years in the penitentiary, as designated by the Attorney Gen¬ 
eral of the United States, by reason of the conviction of your 
petitioner on said alleged Indictment Numbered 60,656 (Ho¬ 
vermale case), and on said 18th day of February, 1938, the 
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court imposed a sentence upon your petitioner for the period 
of six (6) months to three (3) years in the penitentiary, as 
designated by the said Attorney General, by reason of the 
conviction of petitioner on the second count of the alleged 
Indictment Numbered 60,925 (Wilburn case) to take effect 
at the expiration of the sentence pronounced in case Numbered 
60,656 (Hovermale case). 


XI 

Your petitioner respectfully submits and urges that the im¬ 
position of the aforesaid sentences, particularly in the manner, 
intent, and effect thereof, constitutes cruel and unusual punish¬ 
ment of your petitioner, within the meaning of and in violation 
of Article VIII of the Amendments to the Constitution of the 
United States. 


XII 

11 Your petitioner is legally advised, believes, and avers 
that the facts set forth in counts 1 and 2 of the Wilburn 
case (No. 60,925), are the same in each count; that the allega¬ 
tions contained in count 1 are the same as those set forth in 
count 2; that said two counts are identical in fact and in law, 
constituting the same transaction and the said offense and 
crime alleged in each of the said counts; that the evidence 
necessary to prove the allegations contained in count 1 is the 
same evidence necessary to prove the allegations contained in 
count 2, and the petitioner prays the court to inspect the said 
two counts, and each of them, certified copy of which is hereto 
attached and made part hereof; and your petitioner says and 
avers that in view of his acquittal on the first count in said 
Wilburn case (No. 60,925), the said acquittal and the judg¬ 
ment of this court acquitting petitioner thereon, said acquittal 
was and is. in legal effect, an acquittal on the aforesaid second 
count of the aforesaid alleged Indictment No. 60.925, and that, 
therefore, the judgment and sentence imposed by this court 
upon petitioner upon the said second count in the said Wilburn 
case is and was void and no effect for the reason that the same 
is in violation of Article V of the Amendments to the Federal 
Constitution which provides, among other things, that no per¬ 
son shall be subject for the same offense to be twice put in 
jeopardy of life or limb, and the said judgment and sentence 
upon said second count is in violation of Article V of said 
Federal Constitution which provides, among other things, that 
no person shall be deprived of life or liberty without due process 
of law. 



10 HAYWOOD POPE VS. RAY L. HUFF ET AL. 

XIII 

Your petitioner is legally advised, believes, and avers that 
the judgment and sentence in each of the aforesaid cases (Nos. 
60,656 and 60,925) as well as the Indictment in each of 

12 the said cases, as well as the commitments ordering the 
imprisonment of your petitioner, in each of said cases, 

are null and void for the following reasons: 

(a) Because the statute (sec. 810, 1924 D. C. Code, same 
as sec. 34, Title 6,1929 D. C. Code, codified in the 1940 Edition 
of the D. C. Code as sec. 22-2901) and sec. 811,1924 D. C. Code 
(same as sec. 35, Title 6, 1929 D. C. Code, codified in the 1940 
D. C. Code as sec. 22-2902) are each invalid, unconstitutional, 
and void, because said sec. 810 in attempting to set forth the 
crime of robbery, and sec. 811, in attempting to set forth the 
crime of attempted robbery, each fails to set forth the essentials 
of either crime, or the essential elements of either crime in that: 

(b) Each section fails to provide for the felonious taking of 
property, or the attempted felonious taking of property, or the 
felonious stealing, or the attempted felonious stealing of 
property; 

(c) Because each of said sections omits to set forth that 
the taking of property shall be in a felonious manner, or with 
a felonious intent to steal property, or with a felonious intent 
to attempt the crime of robbery; 

(d) Because each section fails to provide that the taking, 
or the attempt to take, property of a person other than the 
party accused of taking or attempting to take property, shall 
have taken property with intent to steal the same, or shall 
have taken the same with a criminal intent from the possessor 
or the legal custodian of property. 

Your petitioner submits that section 811 provides that 
“Whoever attempts to commit robbery, as defined in the pre¬ 
ceding section, by an overt act. shall be imprisoned for not 
more than three years or be fined not more than five hundred 
dollars, or both.” 

Your petitioner is legally advised and believes, and 

13 avers that if said section 810 is invalid, void, and un¬ 
constitutional on the ground that said section is in 

violation of the due process clause of Article V of the Amend¬ 
ments to the Federal Constitution and in violation of Article 
VI of said Amendments in failing to inform petitioner of the 
nature and cause of the accusation against him, then your 
petitioner respectfully submits that section 811 is invalid, void, 
and unconstitutional on the same ground for the reason that 
said section 811 provides that one is guilty of attempted rob- 
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bery if he attempts that offense as defined in the preceding 
section (Section 810). 

Your petitioner submits that one might do all that is men¬ 
tioned in section 810, or in section 811, without committing the 
crime of robbery, or attempted robbery; that he might do it 
in sport, or he might be taking, or attempting to take property 
which he honestly believed to be his own, inasmuch as no 
criminal intent is included in either of said sections. 

XIV 

Petitioner submits that the Indictment in case No. 60,656 
(the Hovermale case), containing one count, founded upon 
section 810 (1924 D. C. Code) overlaps said section, in essential 
particulars, namely: 

(a) By including therein the words “feloniously did steal 

* * # and carry away * * * and off” which are not 

in the said section. 

(b) By including in said Indictment a taking of a sum of 
money to wit: $70 in money, of the value of $70, and one 
pocket book of the value of $1, the goods, money, chattels and 
property of one Edward Hovermale, whereas said section 810 
omits the essential provision that the money or goods or chat¬ 
tels taken should be the money or goods or chattels of the com¬ 
plaint, or the possessor or in his lawful custody. 

(c) The pleader of said Indictment attempts to charge the 
crime of robbery by his own construction of the supposed in¬ 
tention of the Congress in enacting section 810 in that 

14 he includes therein allegations not contained in section 


Your petitioner is legally advised, believes and avers that 
the judgment and sentence imposed your petitioner upon the 
second count of Indictment No. 60,925 (the Wilburn case) 
founded upon section 811, as well as the Indictment in said 
case, are null and void and unconstitutional for the same 
reasons and upon the same grounds that are hereinbefore set 
forth in paragraph XIII hereof with reference to Indictment 
No. 60,656 (the Hovermale case). 

Wherefore, your petitioner being remediless save and except 
by this application, respectfully prays: 

1. That the Writ of Habeas be granted herein and directed 
to the respondents, Ray L. Huff, as General Superintendent of 
the District of Columbia Penal Institutions, and to E. Allen 
Green, as Superintendent of the asylum and Jail, and to each 
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of them, commanding the respondents, and each of them, to 
produce the body of the petitioner, Haywood Pope, before this 
Honorable Court, to the end that an enquiry be had by this 
Honorable Court touching and relating to the matters and 
things set forth in this petition. 

2. That, pending the hearing upon this petition, your peti¬ 
tioner be admitted to bail in such reasonable amount as, in 
the judgment of this Honorable Court, shall be proper in the 
premises. 

3. That upon hearing upon this petition a final order or 
decree be entered herein adjudging and decreeing that the 
judgment and sentence imposed upon petitioner, Haywood 
Pope, in the case in this Court, entitled United States vs. Hay¬ 
wood Pope, Criminal Cause No. 60,656, and the Indictment 
in said cause, and each of them, are each null and void and no 
effect. 

4. That upon hearing upon this petition a final order or 
decree be entered herein adjudging and decreeing that the judg¬ 
ment and sentence imposed upon petitioner, Haywood Pope, in 

the case in this Court, entitled United States vs. Hay- 
15 wood Pope, Criminal No. 60,925, and the second count 
of the Indictment in said case (No. 60,925) and each of 
them, are null and void and of no effect. 

5. That a final order or decree be entered herein discharg¬ 
ing the petitioner from custody. 

6. And for such other and further relief as the nature of 
the case may require and to the Court shall seem meet and 
proper in the premises. 

Haywood Pope, 

Haywood Pope, 

District Jail, 20019th St. Southeast, 

Washington, D. C. 

Petitioner. 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

406 5th Street, Northwest, Washington, D. C. 

Levi H. David, 

Levi H. David, Bond Building, 

14th & N. Y. Avenue, N. W., Washington, D. C. 

Attorneys for Petitioner. 

District of Columbia, to wit: 

I, Haywood Pope, being first duly sworn according to law, 
on oath say that I am the person named in the foregoing pe¬ 
tition as the petitioner thereof, and signed by me; that I have 
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read the said petition and know the contents thereof; that the 
matters and things therein set forth upon my personal knowl¬ 
edge are true, and those therein contained upon my informa¬ 
tion and belief, I believe to be true. 

I further say that I am an adult citizen of the United States. 
That because of my poverty I am unable to pay the costs of 
this proceeding or action, being possessed of no property, and 
that 1 am unable to give security for such costs; that I 

16 believe that I am entitled to the relief in this proceed¬ 
ing or action, as set forth in my petition for the Writ of 

Habeas Corpus, to which this affidavit is attached, and hereby 
refer to the said petition which sets forth the grounds upon 
which I rely, which is hereby made part hereof. 

Haywood Pope. 
Haywood Pope. 

Subscribed and sworn to before me, in the District of Colum¬ 
bia by the aforesaid Haywood Pope, on this the 4th day of 
September 1943. 

Irwin M. Austin, 

Notary Public in and for the District of Columbia . 
My commission expires Oct. 15,1943. 

17 District Court of the United States for the 

District of Columbia 

Nos. 60656, 60925, Criminal Action. 

United States 
vs. 

Haywood Pope, defendant 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby certify 
the annexed to be a true and correct copies of the original 
Docket Entries, Indictments, and Judgments Filed Sept. 7, 
1943, Charles E. Stewart, Clerk, as (they) appear—of record 
in the Clerk’s Office of said Court in the above-entitled cause. 

• In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 1st 
day of September A. D., 1943. 

Charles E. Stewart, Clerk. 

By Anna Lee Coleman, 

Deputy Clerk . 
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18 District Court of the United States for the 

District of Columbia 

No. 60925 Criminal Indictment in Two Counts for Assault 
Intent to Commit Robbery and Attempted Robbery 

United States 


v. 

Haywood Pope 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 

Judgment and commitment 

On this 18th day of February, A. D., 1938, came the United 
States Attorney, and the defendant Haywood Pope appearing 
in proper person, and by Counsel, William Powell, Esquire, on 
the 2nd. Count. 

The defendant having been convicted on a Verdict of Guilty 
of the offense charged in the Indictment in the above-entitled 
cause, to wit; Assault With Intent to Commit Robbery and 
Attempted Robbery, and the defendant having been now asked 
whether he has anything to say why judgment should not be 
pronounced against him, and no sufficient cause to the contrary 
being shown or appearing to the Court, it is by the Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General for imprisonment in an institution of the 
penitentiary type to be designated by the Attorney General 
or his authorized representative for the period of Six (6) 
months to Three (3) years, to take effect at the expiration of 
the sentence imposed in Criminal Case No. 60656. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shall or other qualified officer and that the same shall serve as 
the commitment herein. 

(Signed) Daniel W. O’Donoghue, 

United States District Judge. 

A True Copy. Certified this 18th. day of February, A. D. 
1938. 

(Signed) Charles E. Stewart, 

Clerk. 

(By) R. Page Belew, 

Deputy Clerk. 
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19 United States 

v. 

Haywood Pope 

No. 60925 Criminal—Indictment in two counts for Assault 
Intent to Commit and Attempted Robbery- 

Return 

I have executed the within Judgment and Commitment as 
follows: 

Defendant delivered on 2-18-38 to D. C. Jail. 

Defendant noted appeal on.and released 

(Date) 


(Date) 

Defendant's appeal determined on. 

(Date) 

Defendant surrendered on. 

(Date) 

Defendant delivered on Mar. 8, 1938, to D. C. Reformatory 
at Lorton, Virginia, the institution designated by the Attor¬ 
ney General, together with certified copy of the within 
Judgment and Commitment. 

Thomas M. Hives, 
Superintendent, District Jazl. 

20 District Court of the United States for the 

District of Columbia 

United States 
v. 

Haywood Pope 

No. 60656—Criminal Indictment in One count for Robbery 

Filed. Sept. 7, 1943. Charles E. Stewart, Clerk. 

JUDGMENT AND COMMITMENT 

On this 18th day of February, A. D., 1938, came the United 
States Attorney, and the defendant Haywood Pope appearing 
in proper person, and by Counsel, William Powell, Esquire: 
and, 


562636—43-2 
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The defendant having been convicted on a Verdict of Guilty 
of the offense charged in the Indictment in the above-entitled 
cause, to wit: Robbery, and the defendant having been now 
asked whether he has anything to say why judgment should 
not be pronounced against him, and no sufficient cause to the 
contrary being shown or appearing to the Court, it is by the 
Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General for imprisonment in an institution of 
the Penitentiary type to be designated by the Attorney Gen¬ 
eral or his authorized representative for the period of Three 
(3) years to Fifteen (15) years. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the same shall serve as 
the commitment herein. 

(Signed) Daniel W. O’Donoghue, 

United States District Judge. 


A True Copy. 
1938. 


Certified this 18th day of February, A. D. 

(Signed) Charles E. Stewart, 

Clerk. 

(By) R. Page Belew, 

Deputy Clerk. 
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robbery. 


No. 60656—Criminal Indictment 
RETURN 


in 1 count for 


I have executed the within Judgment and Commitment as 
follows: 

Defendant delivered on 2-18-38 to D. C. Jail. 


Defendant noted appeal on.and released. 

(Date) (Date) 

Defendant’s appeal determined on. 


Defendant surrendered on 


(Date) 


(Date) 

Defendant delivered on Mar. 8, 1938 to D. C. Reformatory 
at Lorton, Virginia, the institution designated by the Attorney 
General, together with certified copy of the within Judgment 
and Commitment. 


i 


Thomas M. Rives, 
Superintendent, District Jail. 
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22 District Court of the United States 

For the District of Columbia 

Holding a Criminal Term—October Term. A. D. 1937. 
Filed in Open Court, Nov. 17,1937. Charles E. Stewart, Clerk 
District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Haywood Pope, on, to wit, the sixth day of 
September 1937, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Eddie Wilburn, then 
and there being, feloniously and wilfully did make an assault 
with intent, then and there, by force and violence, and by 
sudden and stealthy seizure and snatching, and against resist¬ 
ance, feloniously to steal, take and carry away, from and out 
of the immediate actual possession of the said Eddie Wilburn, 
valuable goods, money, chattels, and property, which were 
then and there upon the person and in the immediate, actual 
possession of the said Eddie Wilburn; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Haywood Pope, on, to wit, the sixth day of 
September 1937, and at the District of Columbia aforesaid, 
by sudden and stealthy seizure and snatching, feloniously and 
unlawfully did attempt by means of an overt act, that is to 
say, by placing his hand in and near a pocket in the clothing 
on the person of one Eddie Wilburn, then and there being, 
feloniously and unlawfully to steal, take and carry away, from 
and off the person of the said Eddie Wilburn, valuable money 
and property which was then and there on the person of him, - 
the said Eddie Wilburn; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 

Leslie C. Garnett, 

Attorney of the United States in 
and for the District of Columbia. 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 
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23 G. J. No. Orig. Criminal No. 60925. United States 
vs. Haywood Pope. Assault With Intent to Commit 

Robbery and Attempted Robbery. Filed in Open Court Nov. 
17, 1937. Charles E. Stewart, Clerk. A True Bill: Walter F. 
Chappell, Foreman. 

24 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1937 

Filed in Open Court Oct. 4,1937. Charles E. Stewart, Clerk. 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do pre¬ 
sent: 

That one Haywood Pope on, to wit, the third day of April, 
1937, and at the District of Columbia aforesaid, by force and 
violence, and against resistance, and by putting in fear, and 
by sudden and stealthy seizure and snatching, feloniously did 
steal, take and carry away, from and off the person, and from 
the immediate, actual possession of one Edward Hovermale 
then and there being, a certain sum of money, to wit, seventy 
dollars in money, of the value of seventy dollars, and one 
pocketbook of the value of one dollar, of the goods, money, 
chattels, and property of the said Edward Hovermale; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Leslie C. Garnett, 

Attorney of the United States 
in and for the District of Columbia. 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 

25 G. J. No. Original. Criminal No. 60656. United 
States vs. Haywood Pope. Robbery. Witnesses: 

Filed in Open Court Oct. 4, 1937. Charles E. Stewart, Clerk. 
A True Bill: Ralph H. Gauker. Foreman. 
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26 District Court of the United States for the 

District of Columbia 

Criminal Court 
No. 60656 

Parties United States vs. Haywood Pope. Charge Robbery, 

G. J. Orig. Attorney for defendant, Wm. A. Powell. 

Case closed. 

1937 

Oct. 4—Presentment and Indictment Filed. 

6—Appearance of Wm. A. Powell entered. 

15—Arraigned, Plea Not Guilty. 5 days etc. 

1938 

Feb. 9—Jury sworn Verdict Guilty as Ind. 

18-r-Sentenced to Penitentiary. For period of . Three 
(3) years to Fifteen (15) years Committed. 
Judgment Signed (O’Donoghue, J.). Convict in 
D. C. Reformatory, Lorton, Va. 

1941 

Jan. 7—Petition to undergo the lie detector filed. 

Aug. 14—Motion to vacate sentence filed. 

Motion to vacate sentence overruled. 

Memo appinion filed affidavit, points and author¬ 
ities, Notice and Exhibits (3) filed. 

14—Motion for production of documents for copying 
filed. 

No. 60925 

United States vs. Haywood Pope. Assault with Intent to 

Commit Robbery and Attempted Robbery, G. J. Orig. Wil¬ 
liam Powell. 

Case closed. 

1937 

Nov. 17—Presentment and Indictment Filed. 

Dec. 3—Arraigned, Plea Not Guilty. 

1938 

Feb. 2—Jury sworn Verdict Not guilty on the 1st count and 

guilty-on the 2nd. count. 

18—Sentenced to Penitentiary. For period of Six (6) 
months to Three (3) years. To take effect at 
expiration of sentence in Criminal Case No. 
60656. Committed. Judgment Signed (O’Don¬ 
oghue, J.) Convict in D. C. Reformatory, Lor¬ 
ton, Va. 

Filed Sept. 7, 1943. Charles E. Stewart, Clerk. 
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27 District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner vs. Ray L. Huff as General Su¬ 
perintendent of the District of Columbia Penal Insti¬ 
tutions, and E. Allen Green as Superintendent of 
Washington Asylum and Jail, respondents 

Filed Sept. 8, 1943. Charles E. Stewart, Clerk. 

Rule to show cause against respondents, and each of them , re¬ 
quiring them and each of them to show cause why the writ of 
habeas corpus should not issue herein. 

Upon consideration of the petition of Haywood Pope, the 
petitioner above named, filed herein September 7, 1943, it is, 
by the court, this 8th day of September 1943, ordered, that the 
respondents, Ray L. Huff as General Superintendent of the 
District of Columbia Penal Institutions, and E. Allen Green 
as Superintendent of the Washington Asylum and Jail, and 
each of them, show cause, if any they or either of them can, 
before this court on September 20th, 1943, at ten o’clock, a. m., 
or as soon thereafter as counsel may be heard, why the writ 
of habeas corpus should not issue herein as prayed in the said 
petition. 

Provided, a copy of this rule and a copy of said petition be 
served upon each of the respondents at least two days prior 
to said return day. 

Jennings Bailey, 

Justice . 


28 UNITED STATES MARSHAL’S RETURN 

District of Columbia: 

Received the within writ the 8th day of September 1943, 
and executed same, by serving Ray L. Huff as General Superin¬ 
tendent of the District of Columbia Penal Institutions, person¬ 
ally September 8, 1943, and E. Allen Green as Superintendent 
of Washington Asylum and Jail personally September 8, 1943. 

John B. Colpoys, 

U. S. Marshal in and for the District of Columbia. 

By Alfred Horgleton. 
Deputy U. S. Marshal. 
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29 In the District Court of the United States 

For the District of Columbia 

Haywood Pope, Petitioner, vs. Ray L. Huff, General 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, General Superintendent of the D. C. Penal 
Institutions, and E. A. Green, Superintendent of the 
Washington Asylum & Jail, respondents 

Filed Sept. 20, 1943. Charles E. Stewart, Clerk. 

Return to Rule to Show Cause Why a Writ of Habeas 
Corpus Should Not Issue Herein 

Comes now E. A. Green, Superintendent of the District of 
Columbia Jail, Washington, D. C., and Ray L. Huff, General 
Superintendent of the Penal Institutions in the District of 
Columbia, respondents herein, and make the following return 
to the rule to show cause issued herein: 

(1) Respondents admit that petitioner is presently con¬ 
fined in the Washington Asylum & Jail by virtue of the judg¬ 
ments in Criminal Nos. 60,656 and 60,925, certified copies of 
which are attached to the complaint as exhibits. Respondents 
are without knowledge or information sufficient to form a 
belief as to the other matters alleged in paragraph one of the 
petition. 

(2) Respondent Huff admits that he is the General Super¬ 
intendent of the Penal Institutions in the District of Columbia, 
and subject to the jurisdiction of this court. 

(3) Respondent Green admits the matters alleged in para¬ 
graph three of the petition. 

(4) Respondents deny paragraph four of the petition. 

30 (5) Respondents admit that petitioner was con¬ 
victed in Criminal Nos. 60,656 and 60,925 in this court 

and was sentenced in both cases on February 18, 1938 to im¬ 
prisonment for a period of from three to fifteen years in the 
first case and six months to three years in the second case to 
take effect at the expiration of the sentence in Criminal No. 
60,656. All this appears by the certified copies attached to 
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the petition. Respondents deny that petitioner is now de¬ 
tained by virtue of the commitment issued in Criminal No. 
60.925, and say that petitioner’s present imprisonment is 
solely on account of the commitment issued in Criminal No. 
60,656. in which case petitioner has not yet completed service 
of his sentence. 

(6) Respondents admit paragraph six of the petition. 

(7) Respondents admit paragraph seven of the petition. 

(8) Respondents admit the first, second and fourth para¬ 
graphs of paragraphs eight of the petition. In paragraph three 
the petitioner alleges that on February 2,1938 the prosecuting 
attorney identified case No. 60,925 (the Wilbome case) to 
the entire panel of twenty-six persons and made known to 
them the charges which the Government expected to prove in 
that case. The respondents deny this much of paragraph 
eight of the petition. 

(9) Respondents admit that on February 9, 1938 petitioner 
was tried in Criminal No. 60.656. and that the petty jury was 
selected from the same panel and consisted of jurors numbers 
one to six. inclusive, and eight to thirteen, inclusive. Re¬ 
spondents admit that this petty jury found petitioner guilty 
as charged.' Respondents deny that the petty jury, as con¬ 
stituted in Criminal No. 60,656. knew the prior proceedings 
in Criminal No. 60.925 in the same court on February 2, 1942. 
Respondents deny that petitioner was deprived of the right 

to a trial by an impartial jury. 

31 And for further answer why the court should not be 

moved to issue a writ on account of the matters alleged 
in paragraphs eight and nine of the petition, respondents wish 
to inform the court that this same contention has been previ¬ 
ously raised by petitioner in a habeas corpus proceeding in 
this court, and the issue has been resolved adversely to him. 
In Habeas Corpus No. 2259, originally filed on April 24, 1942, 
petitioner raised the issue that the jury in Criminal No. 60,656 
had information and knowledge of the prior proceedings in 
Criminal No. 60,925. and that petitioner was, therefore, not 
given an impartial trial. After extended hearings, wherein 
the court took testimony at great length on this and other 
points, the court made findings of fact and conclusions of law 
and rendered an opinion. On February 23, 1943. 71 Washing¬ 
ton Law Reporter 201, in finding of fact No. Six the court 
found that none of the jurors in the second case heard any 
testimony in the first case or had any knowledge of the first 
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case, and the court concluded as a matter of law that Pope 
received a fair and impartial trial before qualified jurors. The 
court considered the evidence that defendant’s counsel at that 
time objected that the case should not be tried before the 
same panel, and that the trial court “was careful to make sure 
that defendant would not be prejudiced by reason of the fact 
that his first case had been tried a week before in the same 
courtroom.” Accordingly, the petition was dismissed. Peti¬ 
tioner filed a notice of appeal from the decision of the court 
in Habeas Corpus No. 2259, which appeal was dismissed by 
agreement on May 4, 1943, at the cost of the appellant. It is, 
therefore, apparent that this jpound for the petition is one 
which has previously been decided adversely to petitioner in 
this court, from which decision he failed to prosecute his 
appeal. 

32 (10) Respondents admit paragraph ten of the peti¬ 

tion. 

(11) Respondents deny paragraph eleven of the petition. 

(12) Respondents deny the conclusions pleaded in para¬ 
graph twelve of the petition, and for further reason why the 
writ should not be issued say that petitioner’s attack on the 
judgment and commitment in No. 60,925 is premature and 
may not be considered until he has served the sentence im¬ 
posed in Criminal No. 60,656, Pope v. Huff, 117 F. (2d) 779, 
73 App. D. C. 170, cert, denied, 314 U. S. 369. 

(13) Respondents deny paragraph thirteen of the petition. 

(14) Respondents deny paragraph fourteen of the petition. 

(15) Respondents deny paragraph fifteen of the petition, 
and for further return say the writ should not issue because 
the attack on the judgment in this case is premature, as pointed 
out in paragraph twelve. 

Wherefore, respondents pray that bail be denied petitioner, 
that the rule be discharged and the petition dismissed. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 
John P. Burke, 

John P. Burke, 

Assistant United States Attorney. 
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33 District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions, and E. Allen Green, 
as Superintendent of Washington Asylum and Jail of 
the District of Columbia, respondents 

Filed Sept. 22, 1943. Charles E. Stewart, Clerk. 

Reply of petitioner to answer of respondents 

For reply to the joint and several answer of the respondents 
above named to the original petition of the petitioner above 
named, the petitioner hereby traverses each and every denial 
set forth in said answer in respect to any allegation of fact 
set forth in the petition of the petitioner, and the petitioner 
hereby joins issue with the respondents upon their said an¬ 
swer. 

And further, this petitioner hereby prays the court that the 
writ of habeas corpus issue herein, as prayed in his petition, 
to the end that the petitioner have a hearing before the court 
upon the issues involved in this case as provided by the statute 
in such cases made and provided, and that upon such hearing 
the petitioner be discharged from custody as prayed in his 
petition. 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

406 5th Street NW., 

Washington, D. C. 

Levi H. David, 

Levi H. David, 

Bond Bldg., Washington, D. C., 

Attorneys for petitioner. 

J. P. Burke, Asst. U. S. Atty. 

Service of Foregoing is acknowledged this 22d day of Sept. 
1943. 
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34 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
v. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Istitutions, and E. Allen Green, as 
Superintendent of Washington Asylum and Jail, 
RESPONDENTS 

Filed Sept. 25,1943. Charles E. Stewart, Clerk. 
Memorandum by the court 

It is the opinion of the Court that the rule issued in this 
case should be discharged and that the petition should be dis¬ 
missed for the reason that the issues raised in said petition 
have been adjudicated in In the Matter of Pope v. Huff, et al., 
Habeas Corpus No. 2295, determined in this Court by Mr. 
Justice Adkins in February 1943. See Beard v. Bennett, 72 
App. D. C. 269; Palmer v. Thompson, 20 App. D. C., 273, at p. 
284, particularly the holding on said page: “ * * # that no 
new ground is shown for holding the appellee which did not exist 
at the time of his former discharge.” [underscoring supplied]; 
Slack v. Perrine, 9 App. D. C., 128, at pp. 150 and 151, particu¬ 
larly the holding on said last page: “* * * A subsequent 
writ may be awarded, but upon the subsequent hearing evi¬ 
dence will not be heard which goes back of the previous adjudi¬ 
cation.” 

Counsel for the Government will present appropriate order. 

Edward C. Eicher, 

Chief Justice. 


September 25, 1943. 




26 HAYWOOD POPE VS- RAY L. HUFF ET AL. . 

35 In the District Court of the United States for the District 

of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, General Superintendent of the District of 
Columbia^ Penal Institutions, and E. Allen Green, 
Superintendent of Washington Asylum & Jail, re¬ 
spondents 

Filed September 28,1943. Charles E. Stewart, Clerk. 

Order 

Upon consideration of the petition filed herein, and of the 
return of respondents to the rule to show cause why the writ 
should not issue herein, and the Court having heard the argu¬ 
ment of counsel, it is this 28th day of September 1943. 

Ordered, That the rule be discharged and the petition dis¬ 
missed. 

Edward C. Eicher, 

Chief Justice. 

36 District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Superintendent of the District of 
Columbia Penal Institutions, and E. Allen Green, as 
Superintendent of Washington Asylum and Jail of the 
District of Columbia, respondents 

Filed October 6, 1943. Charles E. Stewart, Clerk. 

Order permitting petitioner to prosecute an appeal to the 
United States Court of Appeals for the District of Columbia 
without prepayment of costs 

Upon consideration of the petition of Haywood Pope, the 
above named petitioner filed herein, to note an appeal from the 
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judgment entered in this cause on September 28, 1943, and to 
prosecute the same to the United States Court of Appeals for 
the District of Columbia, without prepayment or payment of 
costs incident thereto, due to the poverty of the said petitioner, 
and this cause having been decided by the undersigned Chief 
Justice of this Court, it is, by the court this 6th day of October 
1943, ordered, that the petitioner is hereby permitted to note 
his said appeal and to prosecute the same, without the payment 
or prepayment of costs incident thereto, and in the opinion of 
the undersigned Chief Justice such appeal is taken in good 
faith. 

Edward C. Eicher, 

Chief Justice. 


37 Notice of Appeal—73 (b) 

In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions and E. Allen Green 
as Superintendent of Washington Asylum and Jail, 

RESPONDENTS 

Filed Oct. 6, 1943. Charles E. Stewart, Clerk. 

Notice of Appeal 

Notice is hereby given this 6th day of October 1943, that 
Haywood Pope, the petitioner above named, hereby appeals 
to the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 28th 
day of September 1943, in favor of the respondents Ray L. 
Huff, as General Superintendent of the District of Columbia 
Penal Institutions and E. Allen Green, as Superintendent of 
Washington Asylum and Jail, above named, against the pe¬ 
titioner, Haywood Pope, in discharging the rule heretofore 
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issued in this cause and dismissing his petition for the writ of 
habeas corpus. 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

406 5th Street NW., 

Levi H. Davyd, 

Levi H. David. 

Bond Building, Washington, D. C., 
Attorneys for Haywood Pope, petitioner. 

The clerk will send copy of foregoing Notice to Messrs. Ed¬ 
ward M. Curran, U. S. District Atty., and Joseph P. Burke, 
Assistant U. S. District Attorney, Counsel for respondents. 

MEMORANDUM 

October 6,1943. Copy of notice of appeal mailed to District 
Attorney. 

38 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Superintendent of the District 
of Columbia Penal Institutions and E. Allen Green 
as Superintendent of Washington Asylum and Jail of 
‘ the District of Columbia, respondents 

Filed Oct. 8, 1943. Charles E. Stewart, Clerk. 

Statement of Points Relied Upon by Haywood Pope, Peti¬ 
tioner-Appellant, on Appeal to the United States Court of 
Appeals for the District of Columbia 

Haywood Pope, petitioner-appellant, by his counsel, M. 
Edward Buckley, Jr., and Levi H. David, hereby sets forth the 
following statement of points to be relied upon said petitioner- 
appellant on his appeal to the United States Court of Appeals 
for the District of Columbia: 

I 

The trial court erred in entering judgment dated September 
28, 1943, discharging the rule issued against the respondents 
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above named requiring them to show cause why the writ of 
habeas corpus should not issue in this case, and in dismissing 
the petition of the petitioner-appellant. > 

II 

The trial court erred in denying to the petitioner-appellant 
the writ of habeas corpus and refusing to discharge the peti¬ 
tioner-appellant from custody. 

III 

The trial court erred in entering judgment dated September 
28, 1943, dismissing the petition of petitioner-appellant upon 
his petition, the answer of respondents, and the replication or 
joinder in issue filed by petitioner-appellant to the answer of 
respondents. 

39 IV 

The trial court erred in not permitting the petitioner- 
appellant to offer evidence upon a regular hearing upon 
the issues of fact raised by the petition of the petitioner-ap¬ 
pellant, the answer of the respondents, and the replication or 
joinder in issue filed by petitioner-appellant to the answer of 
the respondents, which action of the court was in violation 
of the due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States, and in disregard of and in vio¬ 
lation of the statute of the Congress of the United States made 
and provided regulating to the procedure in habeas corpus 
cases. 

V 

The trial court erred in holding that the petition of the pe¬ 
titioner-appellant fails to set forth facts sufficient to consti¬ 
tute a cause of action entitling the petitioner-appellant to be 
discharged from his unlawful imprisonment, which said holding 
was and is in violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

VI 

The trial court erred in not holding that the petition of the 
petitioner-appellant set forth facts constituting a cause of ac¬ 
tion which entitles petitioner-appellant to the writ of habeas 
corpus and to be discharged from custody. 
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VII 

The trial court erred in not holding that the petition of the 
petitioner-appellant set forth facts sufficient to require the 
court to hear evidence touching the issues involved in the 
case, particularly in view of the replication or joinder in issue 
filed by petitioner-appellant, and the action of the court in dis- 
missin’ the petition was and is in violation of the due process 
clause of the Fifth Amendment to the Federal Constitution. 

40 VIII 

The trial court erred in not holding that the judgment and 
sentence of from 3 to 15 years imposed by the District Court 
of the United States for the District of Columbia upon the 
petitioner-appellant, who was the defendant in case entitled 
United States vs. Haywood Pope, Criminal case No. 60,656 
(Hovermale case) were void, and in violation of the due proc¬ 
ess clause of the Fifth Amendment to the Constitution of the 
United States. 


IX 

The trial court erred in not holding that the judgment and 
sentence of from 6 months to three years imposed by the Dis¬ 
trict Court of the United States for the District of Columbia 
upon the petitioner-appellant, who was the defendant in the 
case entitled United States vs. Haywood Pope, Criminal case 
No. 60,925, were void, and in violation of the due process 
clause of the Fifth Amendment to the Federal Constitution. 

X 

The trial court erred in not holding that the act of Congress 
known as section 810, 1924 D. C. Code (same as section 34, 
title 6,1929 D. C. Code) for the violation of which petitioner- 
appellant was convicted in the case of United States vs. Hay¬ 
wood Pope, Criminal case No. 60,656 (Hovermale case) and 
sentenced by the District Court of the United States for the 
District of Columbia to the penitentiary for 3 to 15 years, was 
void, and therefore such sentence was in violation of the due 
process clause of the Fifth Amendment to the Constitution of 
the United States. 

XI 

The trial court erred in not holding that the act of Con¬ 
gress known as section 811, 1924 D. C. Code (same as sec. 35, 
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title 35, 1929 D. C. Code) for the violation of which the peti¬ 
tioner-appellant was convicted in the case entitled United 
States vs. Haywood Pope, Criminal case No. 60,925 (Wilburn 
case) and sentenced by the District Court of the United 
41 States for the District of Columbia to the penitentiary 
from 6 months to 3 years to take effect upon the ex¬ 
piration of the sentence and judgment of said court of 3 to 
15 years imposed upon petitioner-appellant in the aforesaid 
Hovermale case. Criminal No. 60,656, was void, which said 
holding of the court was and is in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

XII 

The trial court erred in not holding that the petitioner-ap¬ 
pellant was denied the right to an impartial jury upon his trial 
in the case of United States vs. Haywood Pope, Criminal case 
No. 60,656 (Hovermale case) by the District Court of the 
United States for the District of Columbia, as alleged in the 
petition herein and by reason of the facts therein alleged in sup¬ 
port of said contention, which said ruling was and is violation of 
the due process clause of the Fifth Amendment of the Federal 
Constitution, and also in violation of the Sixth Amendment 
to the Federal Constitution. 

XIII 

The trial court erred in not holding that the procedure 
adopted by the District Court of the United States for the 
District of Columbia in imposing upon petitioner-appellant 
the respective sentences of 3 to 15 years, and 6 months to 3 
years to run consecutively, by reason of the respective convic¬ 
tions of petitioner-appellant in the aforesaid cases of United 
States vs. Haywood Pope (Criminal case No. 60,656—Hover¬ 
male case) and United States vs. Haywood Pope (Criminal 
case No. 60,925—Wilburn case) constituted cruel and unusual 
punishment upon petitioner-appellant in violation of the 
Eight Amendment to the Constitution of the United States, 
and also in violation of the due process clause of the Fifth 
Amendment to said Federal Constitution. 

XIV 

The trial court erred in not holding that the District Court of 
the United States for the District of Columbia violated Rule I 
of the Rules of Practice and Procedure after plea of guilty, 
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verdict or finding of guilt, in criminal cases, promulgated by 
the Supreme Court of the United States, in that, the said 
42 court that imposed sentence upon petitioner-appellant 
of 6 months to 3 years in criminal case No. 60,925, en¬ 
titled United States vs. Haywood Pope (Wilburn case) was 
not imposed promptly, but was withheld until after the trial 
and conviction of petitioner-appellant in the case of United 
States vs. Haywood Pope, criminal case No. 60,656—the Hover- 
male case—all of which appears upon the face of the petition 
of petitioner-appellant for the writ of habeas corpus in this 
cause, such procedure being also in violation of the due process 
clause of the Fifth Amendment to the Federal Constitution, 
and also in violation of the Eight Amendment to said Federal 
Constitution, in that there was visited upon the petitioner- 
appellant cruel and unusual punishment by reason of the man¬ 
ner, way, and effect the court imposed such sentences. 

XV 

The trial court erred in not holding that the petitioner-ap¬ 
pellant, after trial having been found not guilty by the verdict 
of a jury, in the District Court of the United States for the 
District of Columbia, upon the first count of the Indictment .in 
the case entitled United States vs. Haywood Pope (Criminal 
case No. 60,925—Wilburn case) such verdict was equivalent to 
not guilty upon the second count of said Indictment, as will 
more fully appear by references to said counts in the Indict¬ 
ment, certified copy of which is attached to the petition in this 
cause, therefore the sentence and judgment of the said District 
Court of 6 months to 3 years which was imposed upon the peti¬ 
tioner-appellant upon said second count was and is void, and 
such sentence and judgment were and are in violation of the 
due process clause of the Fifth Amendment to the Federal 
Constitution, and which also provides, among other things, 
that no person shall be subject for the same offense to be twice 
put in jeopardy of life or limb. 

M. Edward Buckley, Jr. 

M. Edward Buckley, Jr. 

406 5th St. NW., W ashing ton, D. C. 

Levi H. David, 

Levi H. David, 

Bond Bldg., Washington, D. C., 
Attorneys for petitioner-appellant. 
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43 Service of the foregoing statement of points on appeal 
is hereby acknowledged, copy thereof having been served 

upon the undersigned on this 8 day of October 1943. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney for the District of Columbia. 

By John P. Burke, 

Assistant U. S. Attorney for the District of Columbia . 

44 District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, as General Supt. of Penal Institutions of 
the District of Columbia, and E. Allen Green, as Supt. 
of Washington Asylum and Jail, of the District, re¬ 
spondents 

Filed Oct. 9,1943. Charles E. Stewart, Clerk. 

Designation of record on appeal 

The clerk of the court will include the following papers in 
the transcript of the record for this case on appeal to the 
United States Court of Appeals for the District of Columbia. 

1. Order of court permitting petitioner to file his petition 
without prepayment of costs. 

2. Original petition of petitioner for writ of habeas corpus, 
with all exhibits attached thereto. 

3. Rule issued by Mr. Justice Bailey against respondents re¬ 
quiring each of them to show cause why writ of habeas corpus 
should not issue herein. 

4. Return or answer of the respondents to the said rule. 

5. Replication to or joinder in issue, filed by petitioner, to 
the said return or answer of respondents. 

6. Memorandum opinion of Mr. Chief Justice Eicher. 

7. Order or judgment of the court discharging said rule and 
dismissing the petition of petitioner. 

8. Order permitting petitioner to note and prosecute an ap¬ 
peal to the U. S. Court of Appeals for the District of Colum¬ 
bia, without prepayment or payment of costs, including certi¬ 
fication by the Chief Justice that appeal is taken in good faith. 

9. Notice of appeal filed by petitioner. 
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10. Memo: service of said notice of appeal upon U. S. Dis¬ 
trict Atty., counsel for respondents. . 

11. Statement of points of petitioner upon which he will rely 
on appeal, with acknowledgment of service of counsel for re¬ 
spondents. 

12. All orders, if any, extending time to file transcript of 
record in U. S. Court of Appeals for the District of Columbia. 

13. This designation. 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

406 5th St. NW., Washington, D. C. 
Levi H. David, 

Levi H. David. 

Bond Bldg., Wash., D. C. 
Attorneys for petitioner-appellant. 

45 Service of designation 

I hereby certify that on October 8, 1943, I deposited in the 
United States mail, postage prepaid, a copy of the foregoing 
designation of record on appeal, in an envelope (with my name 
and address printed in the left hand corner of said envelope) 
addressed to Edward M. Curran, Esq., United States Attorney 
for the District of Columbia, and to Joseph P. Burke, Assistant 
U. S. Attorney for said District. 

Levi H. David, 

Levi H. David, 

Bond Bldg., Washington, D. C., 

Of counsel for petitioner-appellant. 

46 District Court of the United States for the District of 

Columbia 

Habeas Corpus Forma Paupers HC 2259 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, General Superintendent D. C. Penal 
Institutions, respondent 

Filed Apr. 24, 1942. Charles E. Stewart, Clerk. 

Petition for a writ of habeas corpus 

To the District Court of the United States for the District of 
Columbia: 

Comes now the petitioner, Haywood Pope, and respectfully 
shows this honorable court that he is a citizen of the United 
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States, a resident of the city of Chester, County of Delaware, 
State of Pennsylvania, that he is illegally imprisoned and re¬ 
strained of his liberty in the District of Columbia Reformatory, 
Lorton, Virginia, County of Fairfax, and within the jurisdiction 
of this honorable court by and in the custody of the respondent, 
Ray L. Huff, General Superintendent of the Penal Institutions 
of the District of Columbia. The petitioner further presents 
that the circumstances and causes of his imprisonment in the 
said Reformatory are as follows, to wit: 

The color of authority of and by virtue of which the gov¬ 
ernmental aforementioned respondent restrains and imprisons 
your petitioner is a commitment issued by and out of this hon¬ 
orable court on February 18, 1938. 

This warrant and commitment was issued pursuant to a plea 
of “not guilty” of indictments standing against your petitioner 
herein, in this honorable court, and a judgment order and 
sentence rendered and imposed by virtue of the said plea. 

Therefore, your petitioner prays that this honorable court 
take notice of and examine the records (now in possession of 
the Clerk of the District Court of the United States for the 
District of Columbia), and that if it be deemed necessary your 
petitioner be granted copies from this honorable court. 

Your petitioner further states and avers and shows to this 
honorable court that the aforementioned respondent is wholly 
without authority of law to further restrain your petitioner 
from his liberty for the following reasons: 

(Set forth in brief herewith.) 

Therefore, your petitioner prays that an order be issued out 
from under the seal of this honorable court commanding that 
the respondent produce the petitioner, at a time to be speci¬ 
fied to the end that an inquiry may be had touching upon 
47 these matters, and then and there to show cause, if any, 
why your petitioner should not fore with be released from 
further custody and restored to his liberty, and to do otherwise 
as this honorable court may direct in behalf of your petitioner 
and that a writ of Habeas Corpus for’with be issued: 

Haywood Pope, 
Haywood Pope, 

Petitioner. 

Subscribed and sworn before me this 10th day of April 
1942. 

My commission expires September 16th, 1942. 

Kenneth Dove, 

Notary Public. 
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4S Statement to habeas corpus 

Filed Apr. 24, 1942. Charles E. Stewart, Clerk. 

Your petitioner was arrested at the Union Station, Washing¬ 
ton. D. C., on September 6. 1937, and charged with Attempt 
robbery upon the oath of one Eddie Wilburn, your petitioner 
was then for’with carried to No. 1 precinct, Washington, D. C., 
and hel/ for “Investigation.” 

Being subsequently subjected to the Police linw-up and no 
one having identified your prisoner as the culprit in any cir¬ 
cumstances, he was then returned to No. 1 precinct and further 
booked for “Investigation.” 

Your petitioner was taken from No. 1 precinct, September 9, 
1937, and placed in another line-up with nine other colored 
men and was viewed by the public without being identified by 
anyone. The charge continued against him on the Police 
Blotter on September 10. 1937, was “Investigation.” 

On September 11, 1937, your petitioner was taken from the 
precinct to the Police Court of the District of Columbia and 
charged with the Attempt robbery of the aforementioned 
Eddie Wilburn. 57 South Mountain Street, Union, South Caro¬ 
lina, in warrant #206492-3S9355. said warrant was sworn by 
officer Fred L. Rawlinson, of the Metropolitan Police Depart¬ 
ment. 

The following names appeared on affidavit upon which the 
warrant was secured: 

Herbert Grimes, Union Station, Washington, D. C. 

Adela Gearhart, 309 Broad Street, Richmond, Virginia. 

Eddie Wilburn, 57 South Mountain Street, Union, South 
Carolina. 

The Government was allowed a three week continuance to 
secure the testimony of Eddie Wilburn and Adela Gearhart. 
Your petitioner was committed to the District jail, Washing¬ 
ton. D. C., in default of bail of Ten (10.000) Thousand dollars. 

September 21, 1937, at 1 p. m., petitioner was ordered by 
jail officials to appear in a line-up with six other colored men. 
Officer Fred L. Rawlinson, of the Metropolitan Police Depart¬ 
ment was present at this ordered line up, along with two other 
(white) persons whom later proved to be Mr. and Mrs. Edward 
Hovermale of Brun’wic/i, Maryland. The said witnesses 
aver’ed that the said Edward Hovermale had been robbed of 
the amount of Seventy (70.00) dollars and a pocket book valued 
at one (1.00) dollar at the Union Station, Washington, D. C., 
April 3,1937. Mr. Hovermale’s wife aver’ed that she was with 
her husband at the time the robbery was committed. 
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49 During the line-up at the jail on September 21, 1937, 
which was conducted under the supervision of acting 
Captain of the guards, Charles E. Tucker, Edward Hovermale, 
identified petitioner as the man that officer Fred L. Rawlinson 
had shown him a picture of on his way over to make this 
identification. Mrs. Edward Hovermale viewed the same line¬ 
up and identified one Karl Brown as the true culprit whom 
she saw committing alleged crime, April 3, 1937, at the Union 
Station Washington, D. C., because she was standing behind 
her husband and had a perfect view. 

Following this procedure, on October 4, 1937, and acting 
solely upon the tentative identification, your petitioner was in¬ 
dicted by a District Grand jury for having committed the 
aforementioned robbery of one Edward Hovermale. This was 
indictment in criminal case #60656. Subsequently, no charge 
was lodged nor was any indictment returned against afore¬ 
mentioned Karl Brown, who had also been identified for the 
same robbery. 

Your petitioner was placed upon trial in case #60656, on 
February 9, 1938, and at this trial, Mr(s) Edward Hovermale, 
the complainant, and officer Fred L. Rawlinson, the officer 
who presented the indictment before the grand jury were 
scheduled to testify. 

TESTIMONY OF EDWARD HOVERMALE 

“I was at the Union Station, Washington, D. C., about 8:45 
p. m., on April 3, 1937. My wife and I were standing at the 
gate, waiting to entrain. My wife was standing behind me 
and a colored man pushed between us/’ 

“Later, I missed my purse—this was after we had boarded 
the train—which contained Seventy dollars. My wife remem¬ 
bered the incident of the colored man she had seen push be¬ 
tween us at the station.” 

“I next in this connection, -was taken to the District jail, 
Washington, D. C., on September 21, 1937, by officer Fred L. 
Rawlinson. My wife went with me, but I do not know who she 
identified.” 

TESTIMONY OF FRANK MARTIN, METROPOLITAN POLICE DEPART¬ 
MENT WHO TESTIFIED IN PLACE OF OFFICER FRED L. RAWLIN¬ 
SON 

“I arrested the defendant at the Union Station, Washington, 
D. C., September 6, 1937, on a charge of of attempt robbery 
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and that he was convicted of that charge in this court last 
week, February 2, 1938.” 

Upon this, the government rested its case. 

Now, therefore, your petitioner directs to the attention of 
this honorable court the indisputable facts that by the follow¬ 
ing named witnesses he did establish conclusively that on the 
date upon which this crime was supposed to have been com¬ 
mitted, your petitioner was not in the city of Washing- 
50 ton, D. C., nor was he even in the vicinity of Washing¬ 
ton, D. C. 

Leon Williams: 221 Market Street, Chester, Pennsylvania: 

“Haywood Pope and I were arrested in the 500 block of 
center Avenue, Chester. Pennsylvania, on about midnight 
of April 2, 1937. We paid our fines about 5 a. m., April 3, 
1937, then we went down to Wil’ington, Delaware. When we 
came back to Chester, Pennsylvania, Pope went home. I 
awakened him about 12 p. m., borrowed his keys and licenses 
to his car and went to the garage to get the car. I drove my 
wife to work (at her beauty Parlor in Media, Pennsylvania); 
came back to Chester, Pennsylvania with the car.” 

“Later, Pope, I, and several other fellows went to lower 
Chester and played cards until late the afternoon, then we 
came over town and I stopped at the Pawn shop to redeem a 
suit of clothes that I had pawned for Pope in my name.” 

“I seen Pope around Chester, Pennsylvania, all day.” That 
evening April 3, 1937, I again taken his car, about 8 p. m., 
and brought my wife back from work.” 

Cross-examination by District Attorney : 

Q. Where do you work? 

A. In a pool parlor, 223 Market Street, Chester, Pennsyl¬ 
vania. 

Q. W’here does the defendant work? 

A. I do not know. 

Q. How long have you been knowing the defendant? 

A. About 10 years, I met him in New York when I used 
to go to see the fights. 

(U. S. Attorney. “He was following crowds.”) 

Q. Why are you so sure about this raid being on April 3, 
1937; could it have been April 22, 1937? 

A. No; because it was the largest raid ever had in Chester, 
Pennsylvania. 

(Justice O’Donoghue:) 

Q. What happened on April 4, 1937? 

A. I do not know. 
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Q. When were you first told to come down to testify for 
Pope? 

A. About 6 months ago. He, Pope, wrote a letter to Chester. 

Q. Are you sure he did not tell you during April 3, 1937, to 
testify to this in case he was arrested in Washington, D. C.? 

A. Yes, I am sure. 

Q. You want the Court to believe you can remember a com¬ 
mon thing as a dice game raid? 

A. I remember the date. 

51 CONSTABLE GILBERT RICHARDSON—DEFENSE WITNESS 

“I was at the 500 block of Center Street, to serve a warrant 
and I saw Haywood Pope and Leon William in this raid. I also 
saw Pope in Chester, the next afternoon in a pool room and 
also saw him that night—April -3, 1937.” 

CROSS-EXAMINATION 

Q. When were you first notified to come down here to testify? 

A. About two months ago. 

Q. Why are you so sure this raid was on the third day of 
April? Isn’t it a fact that you are a constable and a dice game 
raid is very common? 

A. I know that this raid was on April 3,1937. 

(Justice O’Donoghue.) 

Q. What happened on April 4, 1937? 

A. I do not know. 

Q. How long have you known the defendant? 

A. About three years. 

Q. Where does he work? 

A. Sometimes, he drives a taxicab. 

Q. Are you a constable that spends most of your time hang¬ 
ing around pool rooms and gambling houses? 

A. No. 

Q. Could not this raid have been on April 22, 1937, and not 
April 2 and 3,1937? 

A. No; I clearly remember this particular raid. 

***** 

Two more witnesses from the defense was waiting in the 
witness to testify that I was in Chester, Pennsylvania, on April 
3,1937, but the defense attorney did not call upon them: A Mr. 
Cates and Mr. Jesse Scott of Chester, Pennsylvania. 

The defendant did not testify. 


40 


HAYWOOD POPE VS. RAY L. HUFF ET AL. 


REMARKS OF U. S. ATTORNEY 

“You have heard the testimonies of two defense witnesses; 
one a constable who spends all of his time hanging around pool 
parlors and gambling houses; another, who works in a pool 
parolor and they want you to believe that they can remember 
a common thing as a dice game raid.” 

MR. JUSTICE ODONOGHUE 

The defense is an alibi, and you may decide upon the credita¬ 
bility of the witnesses or you can believe part or disregard all 
of the testimonies of the witness. 

52 Verdict: Guilty as indicted and on February 18, 1938, 
sentenced to 3 to 15 years in prison on indictment 
#60656. 

September 28, 1937, was ordered to appear in a line up with 
six colored men. A’ white woman that proved to be adela 
Gearhart of Richmond, Virginia, identified Haywood Pope as 
the man she saw committing a crime at the Union Station, 
Washington. D. C., on September 6. 1937. 

Upon the basis of this identification, indictment #60925 
was returned on November 17, 1937, on two counts of assult 
with intent to commit robbery and attempt robbery upon one 
Eddie Wilburn, September 6,1937, at the Union Station, Wash¬ 
ington, D. C. 

Placed upon trial February 2, 193S before Justice O’Donog- 
hue. 

witness: miss adela gearhart 

“I was standing at the gate and I saw the defen’ant attempt 
to place his hand in the pocket of an elder white man. I 
called the ticket collector’s attention and the defendant ran. I 
continued my trip to Richmond. Virginia and the next connec¬ 
tion in this matter. I was taken to the District jail by officer 
Fred L. Rawlinson and I identified the defendant/’ 

CROSS-EXAMINATION 

Q. Did you know the complainant, Eddie Wilburn? 

A. I only know what officer Rawlinson told me. That he 
was named Eddie Wilburn. 

Q. Did you know him before September 6, 1937? 

A. No. 

Q. Have you seen him since? 

A. No. 
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Q. You only know what the officer told you? 

A. Yes. 

WITNESS WYCHE TILIGHMAN 

“I saw the defendant running.” 

WITNESS FRED L. RAWLINSON 

“I interviewed the defendant September 6, 1937. I asked 
him why he ran and he stated he ran because he had a police 
record.” 

CROSS-EXAMINATION 

Q. Have you ever see the complaintant Eddie Wilburn? 

A. No. 

Q. You were afraid to take this case into Police Court? 

A. I take orders from the U. S. Attorney. 

53 witness: officer frank martin 

“I saw the defendant running through the station’s wait¬ 
ing room and I arrested him.” 

The defense attorney objected to Fred L. Rawlinson’s testi¬ 
mony and was overruled by the court. (Exception noted.) 

Verdict: Not guilty of first count: guilty of second count 
and on February 18. 1938, sentenced to 6 months to 3 years, 
to take effect at the expiration of the sentence of 3 to 15 years 
in indictment #60656. 

COUNTER ARGUMENT 

(1) Your petitioner respectfully directs this honorable court’s 
attention to the indisputable fact that between September 6, 
1937, and September 21, 1937, October 4, 1937, at which time 
an indictment was returned against him, there was no formal 
charge or warrant or other papers matter lodged against him 
which accused him of the crime committed against one Edward 
Hovermale. This was done subsequently to his having been 
held for a long period of time, merely because Mr. Hovermale 
had identified him as the result of a photograph, shown to him 
by officer Fred L. Rawlinson in a line-up—while Mrs. Hover¬ 
male, who was with her husband at the time the alleged robbery 
took place, identified another man as the perpertrator in the 
same line-up—one Karl Brown. Serious uncertainty in crim¬ 
inal procedure must be resolved in favor of liberty; “Ader- 
holt, Warden vs. McCartney.” 
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(2) Petitioner’s contentions were disregarded, and his con¬ 
stitutional rights were violated because indictment was based 
upon an improper identification without probable cause. In¬ 
dictment #60656 states that the alleged crime was committed 
by petitioner on April 3, 1937. During petitioner’s trial on 
February 9. the government omitted to place in evidence the 
Police incidental of the alleged crime of April 1937. The Police 
Department avers that their records do not show the alleged 
crime was committed April of 1937. 

(3) Petitioner did not receive a fair and impartial trial of 
the due process of laws on February 9. 1938, because he w*as 
placed upon trial before the same court judge and the question 
was not asked whether there were members of the same jury 
who had served on the former trial panel of February 2, 1938, 
in case #60925. 

(4) The trial court violated petitioner’s constitutional rights 
in allowing the testimony of other acts and offenses to be pre¬ 
sented during trial by Officer Frank Martin—Preidmore 

54 vs. State, 59, Texas Criminal 563, 129. SS. W. 112: 

“The court is reversing a conviction held that, where 
in prosecuting for incest, the state elected to rely for a convic¬ 
tion on a separate act, definitely proved and as to which the 
prosecutrix was corroborated, it was error to permit the state 
to introduce proof of other acts of intercourses between prose¬ 
cutrix and accused before or after the act in question.” 

Furthermore, it is well settled law that evidence is not ad¬ 
missible which tend to prove that the accused committed a 
crime other than the one charged in the indictment. 

Witters versus U. S. 70 App. D. C. 316. 

Boyd versus U. S. 142 U. S. 450. 

Laughlin versus U. S. 67 App. D. C. 355. 

Petitioner was improperly sentenced by the court on the 
18th day of February 1938, because the court sentenced peti¬ 
tioner first upon indictment #60656 which he was tried for on 
February 9, 1938, and second upon indictment #60925 which 
he was tried and convicted upon February 2,1938. Petitioner 
should have been sentenced as his trial was conducted: Six 
months to 3 years upon indictment #60925—then, to 3 years 
to 15 years upon indictment #60656. 

Petitioner was not properly and sufficiently represented by 
council. The said attorney was negligent in defending peti¬ 
tioner: 

1. He failed to file for a motion for a new trial in cases 
#60925 and 60656. 
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2. He did not follow through with an appeal to the United 
States Court of appeals as the defendant notified the court 
of date of sentence February 18,1938. 

3. The said council failed to secure the Police incidental of 
indictment #60656 of the alleged crime April 3, 1937. A vio¬ 
lation of the Sixth Amendment. 

(7) Petitioner did not receive a fair and impartial trial Feb¬ 
ruary 9, 1938, because the judge was prejudice towards him 
because he had been convicted before on February 2, 1938, 
whereupon, he personally cross examined defense witnesses 
but did not question Government witnesses. 

(8) The Government Placed in evidence false testimony 
during trial February 9,1938. Records of the Federal Bureau 
of Investigation showed the alleged raid was in Chester, Penn¬ 
sylvania, April 22, 1937, and not April 2, 1937, therefore the 
Government contended the defense witnesses were incorrect 
of the dates April 2’3,1937, therefore, petitioner did not receive 
a fair and impartial trial. 

(9) The Government failed to produce any evidence during 
trial February 9. 1938, in which (S70.00) dollars in currency 
and a pocketbook was stolen. Case #60656—Edward Hover- 

male. 

55 Johnson versus Zerbst, argued, April 4,1938; Decided 
May 23,1938: 

(1) Criminal law 641: Under the Sixth Amendment the 
Federal courts have no power or authority to deprive an 
accused of his life or liberty unless he has wavered the assistance 
of council. U. S. C. A. Constitutional Amendment #6. 

HABEAS CORPUS 

Habeas corpus cannot be used as a writ of error or as a means 
of reviewing error of law and irregularities not involving the 
question of jurisdiction occur’ing during trial, but these prin¬ 
ciples must be construed and applied so as to preserve and not 
destroy constitutional safeguards of human life and liberty. 

In habeas corpus proceedings the court has proper power to 
inquire with regard to the jurisdiction of the inferior court, 
either with respect to the subject matter or to the person, even 
if such inquirey involves an examination of facts outside of, but 
not inconsistent with the record. 

Congress has expanded the rights of a petitioner for habeas 
corpus and the effect is to substitute for the bare and legal 
review that was the limit of judicial authority at common law; 
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a more sounding investigation in which the applicant is put 
upon his oath to set forrth the truths of the amtter respecting 
the causes of his detention and the court upon determining 
the actual fact, is to dispose of the party as law and justice 
requires. (28 U. S. C. A. 451, et seq.) 

Habeas corpus, 92-ol; A judge to whom a petition for habeas 
corpus is addressed should be alert to examine the facts for 
himself when, if true, as alleged, they make the trial absolutely 
void. 

In re: District Code #32. Sections 1143-1147-114S-1149. 

Chambers versus Florida: February 12, 1940. 

Mr. Justice Black: “And this argument frontes the basic 
principles that all people must stand on an equality before the 
law of justice in every American Court. 

Today, as in ages past, we are not without tragic proof that 
the exalted power of some power of some governments to 
punish manufactured crime dictatorially is a handmaid of 
tn/anny. Under out constitutional system courts stand against 
any winds that blow as a haven of refuge for those who might 
otherwise suffer because they are helpless, week, outnumbered, 
or because they are non-conforming victims of prejudice and 
public excitment. Due process of law, preserved fqr all by our 
constitution. No higher duty, no more solemn responsibility 
rests upon this court that that of translating into living law 
and maintaining this constitutional shefld deliberately planned 
and inscribed for the benefit of every human being subject to 
our constitutional way, regardless of race, creed, or 
persuasion/’ 

56 Petitioner like to mention in regards of the above 
statement a caswe of a white man, W. E. Mcgee, vs. U. S. 
Mcgee was arrested at the Grey Hound Bus station on a com¬ 
plaint of a victim who had been fleeced out of a sum of money. 
He demanded the arrest of Mcgee: swore out a warrant; ap¬ 
peared in Police court. Mcgee was indicted by the January 
193S grand jury and placed upon trial February 28. 1938. 

In the meantime, another white man came to jail by the 
name of Polk. Mcgee’s attorney had him subpoenaed to 
court, February 28. 1938. In the confusion, I was also sub¬ 
poenaed and therefore, witnesses the proceedings. The com¬ 
plain iant failed to identify the person Polk as the man he was 
drinking with when he was robbed, therefore, W. E. Mcgee was 
placed upon trial before Justice Adkins and a jury in No. 
1 court, February 28, 1938. He, W. E. Mcgee did not testify 
in his own behalf but two white persons testified that he was 
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not the man in the Good Acre Restaurant who was drinking 
with the victim. He was found guilty as indicted. 

March of 1938, a line up was ordered at the District jail and 
the white man Polk was placed in a line up. A white lady, a 
waitress in the Good Acre Rest’urant identified Polk as the 
man she had seen in the Rest’urant with the victim on the 
date he claimed to have been robbed—and from the basis of 
this identification, W. E. Mcgee was brought back to court 
and released. 

On September 21, 1937, the complainfant’s wife, who was 
an eye witness to the alleged crime of April 3, 1937, identified 
one Karl Brown, therefore causing a double identify—but I, 
Haywood Pope, was not given consideration for this mistaken 
identify. I am compelled to feel that .the only difference be¬ 
tween W. E. Mcgee’s position and mine is that W. E. Mcgee is 
a white man and I, Haywood Pope, a colored man. 

(A) Will show official records of the Bureau of Investiga¬ 
tion. stating the alleged crime was committed April 22, 1937. 

(B) Will show a record from the Reading. Pennsylvania, 
Troop C, verifying by fingerprints that the raid occur’ed on 
April 2, 1937, and was forwarded to Harrisburg, Pennsylvania 
on April 22, 1937. 

(C) Will show an affidavit from Joseph Dallett, of Chester, 
Pennsylvania, that a suit of clothes was pawned by Leon 
William, April 1, 1937, and redeemed April 3, 1937. 

(D) Will show that officer Frank Martin testified for the 
Government in case #60656, on February 9, 1938. 

57 Respectfully submitted, 

Haywood Pope, 
Haywood Pope, 

Petitioner. 

State of Virginia,) 

County of Fairfax, ss:) 

I, Haywood Pope, of lawful age, having been first duly sworn 
upon his oath, deposes and says that he has read the forego¬ 
ing petition by him, alleged are true, except such matters are 
alleged on information and belief and as to said matters he 
verily believes to be true. 

Subscribed in my presence and sworn before me this 10th 
day of April 1942. 

My commission expires September 16th 1942 

Simuth Dove, 

Notary Public. 
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58 United States District Court, Washington, D. C. 

Habeas Corpus, Forma Paupers HC 2259 

Haywood Pope, petitioner 
v. 

Ray L. Huff, respondent 

Filed Apr. 24,1942. Charles E. Stewart, Clerk. 

Praecipe 

To the Clerk of the District Court: 

Now comes petitioner, Haywood Pope, in his own right and 
requests the clerk of the United States District Court to issue 
Subpoenae “duces tecum” for the following records to be fur¬ 
nished and forwarded in the above-entitled cause: 

(1) Subpoenae duces tecum to the Superintendent Edward 
Kelley, Police incidental of Criminal Case #60656, April 3, 
1937. Name of Police officer assigned to investigate case April 
of 1937. Disposition of line-up, at Police Headquarters on 
September 7th, and 9th, 1937, where Haywood Pope was 
placed before the public. What Charge appeared upon the 
Police blotter against one Haywood Pope, September 6, 7, 8, 9, 
and 10,1937, at No. 1 precinct. 

(2) Subpoenae duces tecum, Superintendent Thomas' H. 
Reves, District of Columbia jail, Washington, D. C., for names 
of Policers who ordered a line-up (identification method) at 
the District of Columbia jail on September 21st and 28th of 
1937, where Haywood Pope appeared to be identified in Case 
#60656, 60925. Names and addresses of each person who was 
brought from Maryland and Virginia, and names of each 
person who was identified. Names of each person who was 
placed before the said line-up. Names of each person who was 
identified in this line-up and by whom identified. Name of 
the Jail officials who conducted these line-ups, on September 
21st and 28th, 1937. Records of the full proceedings in these 
line-ups. 

(3) Subpoenae duces tecum for the original warrant in 
criminal cases #60656 and 60925. 

(4) Subpoenae decws tecum to the Chief Clerk of the Dis¬ 
trict Attorney’s office, of police incidentals reported by Police 
officer Fred L. Rawlinson after September 21, 1937; Informa¬ 
tion presented by the United States Attorney to cause him to 
present evidence before the July 1937 term of grand jury in 
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incident #60656; Date the Police incidental was officially re¬ 
ported to the said office. Transcript of testimony before the 
July 1937 grand jury in case #60656 and 60925. Names of 
• each witness who appeared before the grand jury in 

59 these cases, #60656 and #60925. Dates indictments 
#60656 and 60925 were presented before the grand 

jury* 

(5) Subpoenae duces tecum, clerk, Charles E. Stewart, Clerk 
of Court for disposition made in Criminal Cases #60656 and 
60925, October 4, 1937 and November T9, 1937. February 2’9, 
1938; Names of each witness who testified for the Government 
during trial February 2’9, 1938; Names of each witness that 
testified for the defense; Names of each juror who decisioned 
cases #60656 and 60925, February 2’9, 1938; Facsimile copies 
of verdicts, February 2’9,1938. Facsimile copies of sentences, 
February 18, 1938. 

Therefore, petitioner is entitled to the above records to es¬ 
tablish essential true facts in the above entitled cause accord^ 
ing to the laws. 

Respectfully submitted. 

Haywood Pope, 
Haywood Pope, 

Petitioner. 

Subscribed and sworn before me this 10th day of April, 1942. 
My Commission expires September 16th, 1942. 

Kenneth Dove, Notary Public. 

60 Exhibit A 

HC 2259 

Federal Bureau of Identification. Haywood Pope. 4-22-37, 
Reading, Pennsylvania, Harrisburg, Pennsylvania. Gam¬ 
bling—Dice Game. Fine and cost. Chester, Pennsylvania. 

Filed Apr. 24, 1942. Charles E. Stewart, Clerk. 

61 Exhibit B 

HC 2259 

October 17, 1939. 

Pope, 7033, Dorm. #15. 


562636—43 
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We have been notified by the Pennsylvania Motor Police 
that their files contain the following records: 

Troop “C’’ Motor Police, Reading, Pennsylvania. Haywood 
Pope, #C-8111. 4^2-37. Gambling (Dice Game). Fine & 
Cost. (At Chester, Pennsylvania). 

E. J. Welch, Deputy Superintendnet. 
Filed Apr. 24, ! 942. Charles E. Stewart, Clerk. 

62 Exhibit C 

HC 2259 

115-117 West Third St., 
Chester, Pa., December 8,1939. 

Mr. Pope : 

The only information what we have concerning your trans¬ 
action with us are as follows: 

April 1. 1937, suit was pawned in L. Williams's name—was 
redeemed April 3,1937. 

April 21, 1937, shoes were pawned in H. Pope’s name, re¬ 
deemed May 6,1937. 

We are very sorry, but we have no records of the hour that 
your articles were redeemed. 

Joe’s. 

RB. 


Filed Apr. 24, 1942. Charles E. Stewart, Clerk. 
63 Exhibit C-2 

HC 2259 


Mr. Pope: 


115-117 West Third St., 
Chester, Pa., January 30,1940. 


We will be very glad to have an affidavit made out as to the 
transaction of April 13 13, 1937. 

The cost of which will be 50tf. 


Very truly yours, 


RB. 

Filed Apr. 24, 1942. Charles E. Stewart, Gerk. 


Joe’s. 
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64 Exhibit C-3 

HC 2259 

115-117 West 3rd St., 
Chester, Pa., February 8, 19^0. 
This is to certify that the following articles were pawned 
and redeemed: 

April 1, 1937—Suit by L. Williams, redeemed April 3, 1937. 
April 21, 1937—Shoes by H. Pope, redeemed May 6, 1937. 

Joesph Dallett. 

Sworn and subscribed to beo/re me this Eight day of Feb¬ 
ruary, A. D. 1940. 

(Signed) Jennie D. Gomberg, 

Notary Public. 

My commission Expires March 9,1943. 

Filed Apr. 24, 1942. Charles E. Stewart, Clerk. 

65 Exhibit D 

District Court of the United States for the District of 
Columbia—Criminal Court 


Parties I Charge | Attorneys 

For Prosecution. U. S. At¬ 
torney. For defendant Wil¬ 
liam A. Powell. 


U. S. Witnesses Defense Wit. 

E. Hovermale. Leon Williams. 

F. Martin. 


No. 

C0658. Case United Slates r». Hay- Robbery. Grand Jury 
Closed. wood Pope. No. Orig. 


Date 

Proceedings 

1937 Oct. 4.... 

Appearance of W. A. Poweel entered. 

1937 Oct. 6-.. 

Arraigned. Plea. Not guilty, entered. 
Five days. 

1937 Oct. 15... 

Jury Sworn. Verdict, Guilty as indicted_ 

1938 Feb. 9 ... 

Guilty as indicted. 

1938 Feb. 18... 

Sentenced to Penitentiary for period of 
Three (3) to fifteen (15) years. Com¬ 
mitted Judgment signed “O’Donoghue, 
J.” Convicted in D. C. Reformatory, 
Lorton, Virginia. 


Filed Apr. 24, 1042. Charles E. Stewart, Clerk. 
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66 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2259 

Filed May 15, 1942. Charles E. Stewart, Clerk. 

Haywood Pope, petitioner 


vs. 

Ray L. Huff, General Superintendent D. C. Penal Insti¬ 
tutions, Lorton, Virginia, respondent 

Return to writ of habeas corpus 

Comes now the respondent herein by his attorney, Edward 
M. Curran, United States Attorney in and for the District of 
Columbia, and for a return to the writ of habeas corpus, here¬ 
tofore issued herein, respresents to this Honorable Court as 
follows: 

1. That petitioner was duly, lawfully, and properly indicted 
on October 4,1937, in criminal case No. 60,656 for robbery com¬ 
mitted on Edward Hovermale in the District of Columbia 
on April 3, 1937; that petitioner was lawfully convicted by a 
jury on February 9,193S, and was duly sentenced upon said con¬ 
viction on February IS, 1938, to a term of three to fifteen years; 
that petitioner was duly committed upon said sentence and is 
now’ being lawfully held by the respondent pursuant to said 
committment, a certified copy of w’hich is hereto annexed and 
made a part hereof. 

2. That petitioner was duly, lawfully, and properly indicted 

on November 17, 1937, in criminal case No. 60,925 on 
67 two counts; the first count charging assault with intent 
to commit robbery on Eddie Wilburn on.September 6, 
1937, in the District of Columbia; and the second count charg¬ 
ing the petitioner with the crime of attempting to commit rob¬ 
bery upon the same Eddie Wilburn at the same time, and that 
petitioner was lawfully convicted by a jury on February 2,193S, 
under the second count of said indictment, and was acquitted 
under the first count thereof, and that petitioner was duly sen¬ 
tenced in said case upon said conviction on February IS, 1938, 
to a term of six months to three years and that petitioner was 
duly committed upon said sentence and is now lawfully being 
held by the respondent pursuant to said committment, a certi¬ 
fied copy of which is annexed hereto and made a part hereof. 

3. That all questions set forth in petitioner’s petition rela¬ 
tive to criminal case No. 60,656, other than the question of 
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competency of counsel, are res judicata, such matters having 
previously been considered and determined by the United 
States Court of Appeals for the District of Columbia in the case 
of Haywood Pope 1. Ray L. Huff, General Superintendent of 
D. C. Penal Institutions, et al., No. 7690, decided January 21, 

1941. 

4. That no grounds set forth in petitioner’s petition, other 
than the question of competency of counsel, relative to both 
criminal cases Nos. 60,656 and 60,925, pertain to the jurisdiction 
of the trial court and, therefore, are not open to review' in the 
present habeas corpus proceeding. 

5. Respondent denies the allegations of what appears to be 
paragraph six of petitioner’s petition relating to competency of 

counsel. 

6S 6. Respondent denies that petitioner’s constitutional 
rights have been violated. 

7. Respondent denies each and every allegation of petition¬ 
er’s petition other than those expressly admitted herein. 
Wherefore, the premises considered, respondent prays: 

1. That the petition for writ of habeas corpus be dismissed, 
the writ discharged, and the petitioner remanded to the cus¬ 
tody of the respondent. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 
Ray L. Huff, 

Ray L. Huff, 

By Stephen C. Miller, 

Stephen C. Miller, 

Assistant United States Attorney. 

District of Columbia, ss : 

I, Stephen C. Miller, being first duly sw’orn according to law 
on oath depose and say that I am an Assistant United States 
Attorney for the District of Columbia; that I have read the 
foregoing return to writ of habeas corpus by me subscribed 
and know the contents thereof and that I verily believe the 
same to be true. 

Stephen C. Miller, 
Stephen C. Miller, 

Assistant United States Attorney. 

Subscribed and sworn to before me this loth day of May 

1942. 

[seal] Charles E. Stewart, Clerk. 

By W. F. Lemon, Deputy Clerk. 
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69 In the District Court of the United States for 

the District of Columbia 

Habeas Corpus No. 2259 
In re Haywood Pope, petitioner 

Filed Feb. 23. 1943. Charles E. Stewart, Clerk. 

Findings of fact, conclusions of law opinion 

FINDINGS OF FACT 

1. On February 2. 193S. petitioner was convicted of attempt 
to commit robbery in this court. (Criminal No. 60.925), 
wherein the complaining witness was one Eddie Wilburn, and 
the offense was alleged to have occured on September 6, 1937 
at the Union Station. Washington, D. C. This is hereafter 
referred to as the Wilburn case. On February IS, 193S, Pope 
was sentenced to six months to three years’ imprisonment, to 
take effect at the expiration of the sentence described in Find¬ 
ing 2. 

2. On February 9. 193S. petitioner was convicted of robbery 
in this court (Criminal No. 60.656). wherein the complain¬ 
ing witness was Edward M. Hoverinale, and the offense was 
alleged to have occurred at approximately S:45 p. m. on April 
3, 1937, at the Union Station, Washington, D. C. This case 
is hereafter referred to as the Hovermale case. On February 
IS, 1938, he was sentenced to three to fifteen years. 

3. On February 17, 1940, Pope filed in this court a petition 
for writ of habeas corpus to secure his discharge from both 

sentences. In affirming the order of this court dismiss- 

70 ing the petition the United States Court of Appeals said: 

“The sentence in No. 60.656 is assailed on the single 
ground that there was not sufficient evidence introduced to 
support the verdict of guilty. * * 

As to the ground alleged in No. 60.656, it is— 

“enough to say that that sufficiency of the evidence to support 
a conviction is not jurisdictional and is not open to review in 
habeas corpus proceedings. * * * It is fair to say, how¬ 
ever, that on the record before us we should be unable to say 
that the evidence presented at the trial of this indictment was 
insufficient, even if the question were open * * *.” 

As to the other case, the court held that the application for 
release was premature. 
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4. On April 24. 1942, Pope filed the present petition, which 
is addressed solely to the sentence in the Hovermale case. While 
his main contention still is that he is innocent and that there 
was not sufficient evidence to support a conviction, he for the 
first time raises other contentions, viz, that certain testimony 
was suppressed by the government; that the jury was drawn 
from the same panel from which the jury at the first trial had 
been taken; that his attorney failed to follow through an ap¬ 
peal; and that his attorney did not represent him competently 
and adequately—because of all of which he was deprived of 
his constitutional rights and therefore his conviction and sen¬ 
tence are void. 

o. (a) At the present hearing there was produced from the 
records of the District Jail an identification slip—Record of 
Identification. From this it appeared that Officer F. L. Rawlin- 
son had requested a line-up in which Haywood Pope was to 
appear; that Mr. and Mrs. Hovermale were the identifying 
persons and that the line-up occurred at 12: 50 p. m. on Sep¬ 
tember 23, 1937. The front side of this slip contained 
71 the statement “Identified by Mr. Hovermale, but not 
by Mrs. Hovermale.” 

Fastened to the back of the Identification slip was a piece 
of manila paper entitled “Names of men in line-up." This 
contained nine names. Haywood Pope was No. 5, and op¬ 
posite his name appears “man pick.” Kyle Brown was No. 2, 
and opposite his name is the note “lady pick.” 

Pope called C. E. Tucker, an officer of the jail, who testified 
he allowed the line-up; that the woman was first, and she 
picked out a man she thought was Pope. The man she picked 
was Kyle Brown. He cslled Brown to the front and asked 
her if he was the man. and she said, “Yes.” 

Attached to Pope’s brief in the United States Court of 
Appeals in his prior appeal is a statement containing his recol¬ 
lection of what transpired at the trial of the indictment here 
involved. On page 4 of this statement occurs the following: 

“Third witness, superintendent of District Jail, [James H. 
Rives]: 

Q. Was a line-up ordered September 21, 1937, for the de¬ 
fendant to appear? 

A. Yes. 

Q. Who ordered this line-up? 

A. Officer Fred L. Rawlinson. 

Q. How many persons were identified in this line-up? 

A. Ten colored men. 

Q. How many persons were identified in this line-up? 
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A. (Read from record.) Two. the man Edward Hovermale 
identified Pope, and the woman, Mrs. Hovermale, identified 
one Karl Brown. 

Q. Was a case presented against Karl Brown? 

A. I don’t know of any charge placed against Karl Brown.” 

Pope testified at the present hearing that this is a correct 
statement of what occurred at his trial, except that Major 
Rives stated merelv that the woman identified Brown without 

V 

describing her as Mrs. Hovermale. 

I find as a fact that Pope knew all about the identification 
and that the evidence as to the alleged mistake in identification 
was fully placed before the jury at the criminal trial. 

Without discussing the testimony as to what Officer 
72 Rawlinson and the Assistant District Attorney knew 
about the line-up I find as a fact that they did not 
conceal or suppress any facts or evidence from Pope or his 
counsel. 

5. (b) The Assistant District Attorney understood that 
Mrs. Hovermale had not identified anybody. She was elderly, 
in poor health and lived in Maryland, some distance from 
Washington; for these reasons he did not cause her to be 
summoned as a witness. She was not tendered by Pope’s 
counsel as a wdtness. 

Apparently she did come to the courthouse and was in the 
witness room; apparently none of counsel on either side knew 
that she w*as present in the building. She was not called as 
a witness. 

At the present hearing counsel for Pope put her on the stand 
and she promptly and positively identified Pope as the robber. 

I find as a fact that it would have been unwise to call her as 
a witness on behalf of Pope and run the risk of adverse testi¬ 
mony from her; it was much wiser to draw inferences un¬ 
favorable to the government from her absence; and the matter 
was argued by counsel to the jury. 

6. Jurors: Both trials occurred in Criminal Court No. 3 be¬ 
fore the same Justice. 

A jury of 26 was impanelled for that court on February 1. 
The "Wilburn case was tried on February 2. The jurors se¬ 
lected were jurors numbered 14 to 26 inclusive. This was the 
second case tried that day. 

The Assistant District Attorney w*as quite sure that the other 
members of the panel did not remain in the courtroom during 
the trial. 

On February 9 the Hovermale case was tried. 
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The Assistant District Attorney’s recollection was that de¬ 
fendant’s counsel objected that the case should not be 

73 tried before the same panel and that the trial Justice was 
careful to make sure that defendant would not be preju¬ 
diced by reason of the fact that his first case had been 
tried a week before in the same courtroom. The jurors im¬ 
panelled in the case were Nos. 1 to 6 and 8 to 13. None of the 
jurors who sat in the first case sat in the second case. 

I am unable to find as a fact that any of the jurors who sat 
in the Hovermale case heard any of the testimony in the first 
case or had any knowledge of that first case; if they did learn 
of the first trial it was from testimony of a witness appearing 
in the second trial. 

7. Appeal: It is claimed that defendant’s counsel through 
inadvertence or otherwise failed to perfect an appeal. 

Pope testified that at the time of sentence he stated in open 
court he desired to appeal and the Justice informed him that 
was a matter for him and his attorney. Powell, his attorney, 
testified that this did not occur; that the Wilburn case was 
the only case about which Pope was upset; that he prepared 
a motion for new trial but did not file it because he did not 
think he could succeed; that he also considered the question 
of appeal but decided there was no valid ground for appeal and 
did not go further with it and that petitioner did not ask him 
to appeal his case. Pope said he had written Powell asking 
him to appeal but Powell did not remember receiving such a 
letter. 

Pope exchanged communications with a friend named Vin¬ 
cent on the subject of appeal and Vincent had some talk with 
Powell on the subject. 

Pope in his first petition for writ of habeas corpus made 
no claim on this subject. 

I find as a fact that nothing was done by the Trial Justice 
or any official of this court which interfered in any way with 
an appeal by Pope. 

74 I find that he did not take or cause to be taken or 
perfect an appeal and that his present contention in 

that respect is an afterthought. 

8. Counsel: Pope was arrested in the Wilburn case. The 
woman with whom he had been living employed Mr. William 
A. Powell to defend him and paid the latter a fee. When the 
indictment was returned in the Hovermale case Powell con¬ 
tinued to act as attorney. He prepared both cases and tried 
the Wilburn case alone. He then requested Mr. Otho Branson 
to participate in the Hovermale case and the two of them tried 
that case together. 
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Defendant had had great experience as a defendant in crimi¬ 
nal cases having been convicted a number of times in many 
different states. At the conclusion of the Wilburn case he 
informed the Justice that the charge to the jury was the fairest 
he had ever heard. 

He accepted Messrs. Powell and Branson as his counsel and 
until the present petition was filed expressed no dissatisfaction 
with their conduct of the case. 

Mr. Powell was admitted to the Bar in 1035 and prior to 
employment in these cases had tried 15 or 20 criminal cases, 
most of them in the Police Court. He stated that Mr. Branson 
was admitted to the Bar about the same time and that they 
had offices together. Both of them have tried a number of 
cases before me and I consider them competent trial lawyers. 

The defense in the Hovermale case was that Pope was not in 
the District of Columbia at the time the crime was committed 
and that the identification was not sufficient. 

The Hovermale robberv occurred about S: 45 p. m. on April 
3,1937. 

On the alibi, defendant's counsel produced a certified copy 
of the records of a magistrate in Chester, Pa. showing that 
Pope was arrested about 9: 00 p. m. on April 2, 1937, 
75 and held in in custody until about 5:00 a. m. April 3. 

They put on the stand one Richardson, the constable 
who made the arrest and saw him on the afternoon of April 3, 
after his release. They also put on the stand one Leon Wil¬ 
liams. a poolroom attendant who was also arrested with Pope 
and was with him until their release in the early morning of 
April 3. He gave further testimony of Pope’s whereabouts at 
different hours on April 3, which, if true, made out a complete 
alibi. 

Two other persons came down from Chester at the same time. 
They were not called as witnesses. One of these, Jesse Scott, 
testified at the hearing before me that he was a bartender; 
that he saw Pope about 3: 30 on the morning of April 3 after 
the trial and saw Pope again the same morning around 10 or 11 
o’clock; when asked if he saw Pope as late as 12 o’clock noon 
on the 3rd he replied “Somewhere in there I think.” He said 
he told his story to Pope's counsel; but he was not called as 
a witness. 

The other man who came to Washington was John Francis, 
who was nicknamed “Cats.” He was arrested in the raid, but 
what testimony he would have given is unknown. 

Scott’s testimony was cumulative and did not cover Pope’s 
whereabouts after 12 noon on the day of the robbery. It is 
easy to say in the light of the conviction that it might have been 
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wiser to call him as a witness. At most it was a question for 
the judgment of the attorneys; their failure to call the witness 
was not such a mistake as to show incompetence or to invade 
the constitutional rights of defendant. 

On the question of identity Popcr’s counsel relies on the 
failure to call Mrs. Hovermale. The facts with respect to that 
are found in Finding 5 (a) (b). I find that it would have been 
poor judgment to call her as a witness. 

76 I find as a fact that in the Hovermale case Pope was 
represented by competent counsel, of experience and 
ability, one of whom had been employed in his behalf, and 
both of whom he accepted as his lawyers; and that throughout 
the case they represented him adequately. 


CONCLUSIONS OF LAW 


1. There was no suppression or concealment of evidence 
from the defendant by the Assistant District Attornry or by 
any one else. 

2. Pope received a fair and impartial trial before qualified 
jurors. 

3. Pope did not take or cause to be taken the necessary 
steps to the Court of Appeals. 

4. Pope was represented by competent trial lawyers. If 
they made any mistakes they were mistakes of judgment and 
not such as to deprive Pope of any constitutional right. 

February 23,1943. Jesse C. Adkins, 

Jesse C. Adkins, 

Justice. 


OPINION 


77 Pope's only contention as to the Hovermale case in 
his first petition was that there was not sufficient 
evidence to support the conviction of guilty. 

It is plain that this is still his principal contention. As the 
United States Court of Appeals has held this is not a matter 
which can be availed of on habeas corpus, and for this reason 
I have made no finding with respect to his guilt or innocence. 

There was no suppression or concealment of evidence. The 
testimony as to what took place at the lineup in the District 
Jail as to the lack of identification by Mrs. Hovermale was 
given fully in the first trial. In my judgment it would have 
been dangerous for counsel for defendant to call Mrs. Hover¬ 
male as a witness and their failure to call her was the wiser 
course. 

As to the appeal I am of the opinion that Pope knew what 
his rights were with respect to an appeal, and that he did not 
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take or cause to be taken the necessary steps to appeal the 
case. In any event nothing was done by the trial Justice or 
any official of the court to in any way mislead him or to inter¬ 
fere with his appeal. The case does not come within Boykin 
v. Huff, 73 App. D. C. 378; 121 F. (2d) 865. 

Pope was defended by competent trial lawyers, one of whom 
was selected on behalf of Pope by a close friend, and the other 
acted at the request of the first lawyer. Pope had had a large 
experience as a defendant in criminal cases; he accepted these 
lawyers and they used their best judgment. 

The alleged incompetence of counsel comes down to the 
failure to call one Scott as a witness and the fail- 

78 ure to prosecute an appeal. Scott testified in the present 
case that he was a bartender and that he saw Pope 

twice on the morning of April 3. the second time not later than 
12 o’clock noon. It is easy, after conviction, to say that it 
would have been wiser to call this witness; but his testimony 
still left Pope more than eight hours within which to get from 
Chester to Washington and was but cumulative to the testi¬ 
mony actually given. This mistake in judgment, if it be a 
mistake, was not an invasion of Popes constitutional rights, 
nor would it have required a reversal if an appeal had been 
taken. See Ewing v. U. S. No. 8308 U. S. Court of Appeals 
for the District of Columbia, decided December 1, 1942. 

Both of Pope’s trials took place before an unusually able 
and fairminded Justice. In my judgment Pope received a fair 
trial before an impartial jury and his constitutional rights 
w’ere not violated. 

Therefore the w*rit of habeas corpus will be discharged, the 
petition dismissed, and the petitioner remanded. 

February 23, 1943. 

Jesse C. Adkins, 

Jesse C. Adkins, 

Justice. 

79 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2259 
In re: Haywood Pope, petitioner 

Filed Mar. 3, 1943. Charles E. Stewart, Clerk. 

Order 

This cause having come on to be heard and the Court having 
made findings of fact, conclusions of law and rendered an 




HAYWOOD POPE VS. RAY L. HUFF ET AL. 59 

opinion herein, and a petition for rehearing having been over¬ 
ruled, it is by the Court this third day of March 1943. 

Ordered, adjudged, and decreed, that the petition be dis¬ 
missed, the writ discharged and the petitioner remanded into 
the custody of the respondent. 

Jesse C. Adkins, 

Jesse C. Adkins, 

Justice. 

Seen by Saul G. Lichtenberg, Atty. for Petitioner. 

80 In the District Court of the United States for the 

District of Columbia 

Date May 20, 1942 
Habeas Corpus No. 2259 

Haywood Pope, petitioner vs. Ray L. Ruff, General Super¬ 
intendent, D. C. Penal Institutions, Lorton, Virginia 

Filed Mar. 19, 1943. Charles E. Stewart, Clerk. United 
States Court of Appeals for the District of Columbia, Filed 
Apr. 12, 1943. Joseph W. Stewart, Clerk. 

transcript of proceedings 

81 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2259 

Haywood Pope, petitioner 

v. 

Ray L. Huff, General Superintendent, D. C. Penal Insti¬ 
tutions, Lorton, Virginia 

Washington, D. C., 
Wednesday , May 20, 1942. 

The above-entitled cause came on for hearing on a writ of 
habeas corpus 1: 30 o’clock p. m., before Associate Justice 
Jesse C. Adkins. 

Appearances: The Petitioner, appearing on his own behalf. 
For the Respondent, Stephen C. Miller, Assistant United 
States Attorney. 
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PROCEEDINGS 


The Court. Proceed. 

Mr. Pope. Your Honor, the reason I did not want any attor¬ 
ney in this case. I would like to present to you a letter that 
was written to President Roosevelt in April 193S, in March, 
and the case is now pending in the appointment justice office 
here. I do not want an attorney. 

82 The Court. You have the right to an attorney if you 
want one. and you have the right to proceed without 
one. If you prefer to proceed without one. why, go ahead. 

Mr. Pope. Well, will you consider this letter first? 

The Court. No; I do not see that that helps me any. You 
have the right to proceed without a letter, if you want to. 

Mr. Pope. Well, the reason I did not want an attorney, I 
would like to have an able attorney, because so much in my 
case has never been brought to light. 

The Court. Well, now. I appointed an attorney for you and 
you wrote me you did not want one. 

Mr. Pope. I did not want the attorney you appointed me, 
sir. You appointed Mr. Cobb. 

The Court. What do you want? 

Mr. Pope. The attorney I would like to have, an able attor¬ 
ney in this Court. I have been in prison nearly five years and 
have—and some facts have never been brought out. 

The Court. I appointed an able attorney for you. and you 
wrote me on May 12. ‘‘Please be advised I do not want the 
Court to appoint me any attorney because I will present the 
Court with sufficient proof of what has happened in the past by 
the Court appointing attorneys.” Now, do you want to change 
your mind now? Do you want an attorney? 

Mr. Pope. Yes. sir. 

S3 The Court. All right, then I will appoint one for you. 
I will take a recess. 

(A short recess.) 

The Court. I will appoint for you Mr. James G. Tyson. 

I suppose that means that he will want an opportunity to 
talk with you and we will have to fix another date for the case. 

Mr. Pope. That will be appreciated, sir. 

The Court. All right. Now, this man is satisfactory to you, 
is he, because I can’t bring you back and forth. You should 
have told me. you know, before you asked me for subpoenas, 
and putting everybody to the trouble of coming here, that you 
wanted a lawyer. You will have to make up your mind now 
definitely one way or the other. 
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Mr. Pope. I thought probably I should present this letter 
to you to show you why I did not want the attorney. 

The Court. You knew that two or three days ago. 

All right, now, I will appoint Mr. Tyson. As soon as Mr. 
Tyson, why, then we can fix another date for you. 

Now, I sent subpoenas for two witnesses. Mr. Powell, are 
the witnesses under subpoena here? 

Mr. Powell. Yes, Your Honor. 

The Court. Well, I do not know whether Mr. Tyson will 
want you gentlemen or not. I think it would be reasonable to 
let you go now and issue such subpoenas as Mr. Tyson 
84 wants. Is that satisfactory? 

Mr. Pope. Yes, sir. 

The Court. All right. 

(Addressing witnesses subpoenaed.) Thank you very much, 
and I am sorry to have brought you down here. 

All right, as soon as we can get Mr. Tyson, we will have to 
fix a date. 

(Thereupon, at 1: 50 o’clock .p. m., the hearing in the above- 
entitled cause was adjourned.) 

So In the District Court of the United States for the 

District of Columbia 

October 14,1942 

Habeas Corpus No. 2259 

Habeas Corpus Proceedings in the Matter of Haywood Pope 

Filed Mar. 19, 1943. Charles E. Stewart, Clerk. United 
States Court of Appeals for the District of Columbia, Filed Apr. 
12, 1943. Joseph W. Stewart, Clerk. 

TRANSCRIPT OF PROCEEDINGS 

86 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2259 

Habeas Corpus Proceedings in the Matter of Haywood Pope 

Washington, D. C., 
Wednesday, October lJf., 19J$. 

The hearing in the above-entitled matter w*as held at 11:10 
o’clock a. m. before Associate Justice Jesse C. Adkins. 
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Appearances: On behalf of the Petitioner: James G. Tyson. 
On behalf of the United States: Bernard Margolius. 

PROCEEDINGS 

Mr. Tyson. I have just been informed by the Police Depart¬ 
ment that the incidentals that I subpoenaed from Mr. Rawlin- 
son, the police incidentals, can’t be found, and Mr. Rawlinson 
is on leave. I don’t know whether it will affect the case or not. 
They said that Mr. Rawlinson said they were left at No. 

87 1 Precinct and they had searched No. 1 Precinct and 
they can’t find the records. 

In the meantime I have to report on Monday to the Red 
Cross. Mr. Atkinson said that he would consider taking the 
case if it is forced to go over. I would like to go ahead. It has 
been continued and continued. 

The Court. You mean go ahead and take the testimony? 

Mr. Tyson. Yes. 

The Court. You can’t take the testimony if the things can’t 
be found. I don’t know what I can do about that. If I had 
lost the papers it would be my fault. 

Mr. Tyson. If Your Honor please, I would prefer, before any¬ 
thing is done, that Haywood Pope be here so there won’t be 
any question. 

The Court. All right. 

The Clerk. The court stands in recess. 

(At this point a short recess was taken, after which the pro¬ 
ceedings were resumed, as follows:) 

(The Petitioner, Haywood Pope, was present in the court.) 

Mr. Tyson. If Your Honor please, I take it you are familiar 
with this case. It is a habeas corpus case, Haywood Pope, in 
which we intend to prove that in the original case of the United 
States against Haywood Pope, and on through until sentence 

and the continuance of sentence- 

The Court (interposing). This was a robbery case? 

88 Mr. Tyson. The Hovermale case, the Eddy Wilburn 

case- 

The Court. We are only going into one case. 

Mr. Tyson. The Hovermale case. The contention of the 
Petitioner, of course, is that he wasn’t properly represented by 
counsel, by competent counsel. 

Before going into the matter I would like to call to your at¬ 
tention this: that counsel, William A. Powell, was a classmate 
of mine at Howard University. I think he passed the bar some¬ 
where in the neighborhood of 1935 and anything that is said in 
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this case relevant to the competencyjof counsel has nothing at 
all to do with the present record or classification of William A. 
Powell. He is not only a classmate of mine but a personal 
friend of mine, and when the question came up I informed him 
what I intended to do and to prove and said if he had any seri¬ 
ous objection that I would like to withdraw from the case. He 
stated mainly that he had none and the other conversation, of 
course, is not relevant to the matter. I simply say that to 
explain my position as far as Mr. Powell is concerned now. 

In the meantime in this case I had summoned all the wit¬ 
nesses that appeared at the hearing or should have appeared 
at the hearing of the original case, including witnesses from 
out of town. I was informed some time later by the Marshal’s 
office that there was no provision for witnesses being subpoe¬ 
naed out of town in any civil matter and I subsequently 

89 took the matter up before Chief Justice Eicher. In pri¬ 
vate chambers we came to the conclusion that there was 

no provision in the Code that would allow the Government to 
send for and pay for the expenses of witnesses in a case of this 
sort, so necessarily I subpoenaed, then, every witness in the 
District of Columbia that had to do with that case, and unless 
and until those witnesses appear, frankly, I am willing to con¬ 
tinue the case. 

I have a list of those witnesses and I would like the Clerk to 
call them and see if they are here this morning. I think one 
of them is Officer Fred Rawlinson. 

The Court. Let’s go through those names. The Clerk will 
call those names. 

Mr. Tyson. Judge Cobb. 

The Clerk. Judge Cobb. 

(No response.) 

Mr. Tyson. Fred L. Martin. 

The Clerk. Fred L. Martin. 

(No response.) 

Mr. Tyson. Frank L. Martin. 

The Clerk. Frank L. Martin. 

(No response.) 

Mr. Tyson. Officer Rawlinson. 

The Clerk. Officer Rawlinson. 

(No response.) 

90 Mr. Tyson. Edward M. Curran. 

The Clerk. Edward M. Curran. 

(No response.) 

Mr. Tyson. William A. Powell. 

The Clerk. William A. Powell. 
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Mr. Powell. Here. 

Mr. Tyson. E. A. Green. 

The Clerk. E. A. Green. 

(No response) 

Mr Tyson. I think that is all the witnesses in the District of 
Columbia. 

Mr. Margolius. With respect to Edward M. Curran, he was 
served with a summons to produce the records of his office and 
he is not going to do so and requests me to cite to Your Honor 
the regulation of the Department of Justice which forbids him 
to do so. which is, if Your Honor desires it, Order No. 3229, the 
Department of Justice enactment pursuant to Title V of the 
United States Code, which provides that all official files, docu¬ 
ments, records, and information in the office of the Department 
of Justice, including the several offices of United States Attor¬ 
neys, are to be regarded as confidential. Whenever a subpoena 
duces tecum is served to produce any such files, documents, or 
records, the officers or employee upon whom such subpoena is 
served, unless otherwise directed by the Attorney Gen- 

91 eral, can decline to produce the records specified therein 
on the ground that the disclosure of such records is pro¬ 
hibited by this regulation. This regulation has been sustained 
by the Supreme Court of the United States in the case of Com- 
mingore, 177 U. S. 459—not this particular regulation but a 
similar one of the Treasury Department. 

With respect to Officer Fred Rawlinson, his failure to appear 
has been explained to Your Honor, I think. 

The Court. What about the failure? 

Mr. Margolius. Has been explained to Your Honor. 

The Court. What was the explanation? 

Mr. Margolius. We went before Judge Proctor Tuesday 
and Mr. Rawlinson explained to Judge Proctor that he had 
obtained leave from the Police Department, one of the few 
times he told Judge Proctor he could have obtained leave in 
order to see his son at the Citadel, and Judge Proctor excused 
him and advised him to send whatever records he had to some 
other police officer. 

The Court. Do you desire him only for the records? 

Mr. Tyson. Oh, no, sir. He was the arresting officer. There 
is one other witness, Edward Kelly. 

The Court. Do you know’ when the arresting officer will 
return? 

Mr. Margolius. Monday. 

The Court. What do you propose to prove by the 

92 records of the District Attorney’s office? 
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Mr. Tyson. I propose to prove that evidence could have 
been gotten by Mr. Powell for the purpose of, No. 1, filing a 
motion to quash the indictment; No. 2, in the defense of the 
case, itself; No. 3- 

The Court (interposing). Wait a minute. What we 
come to the motion to quash the indictment, how do you think 
that the papers of the District Attorney’s office will show that 
the indictment was subject to be quashed? 

Mr. Tyson. For these reasons: No. 1, the presentment to 
the Grand Jury was without probable cause. According to 
the records of the D. C. Jail, which I have subpoenaed, there 
are two witnesses in the case, one, Edward Hovermale, and, 
two, his wife. 

. From the information that I have received, and it can be 
substantiated or denied by the District Attorney’s office, Mr. 
Rawlinson, six months after the affair occurred, got in touch 
with Mr. Hovermale, explained the circumstances of the case, 
of which Haywood Pope was being tried or was about to be 
tried, showed him a photograph which, I understand, Mr. 
Hovermale said looked like the man who committed the of¬ 
fense. As a result they were taken out to the D. C. Jail and 
a line-up was had. I don’t know whether Mrs. Hovermale 
was shown the photograph or not. 

The Court. You say all of that has disappeared from 
93 the office of the District Attorney? 

Mr. Tyson. That is right. I haven’t finished. [Con¬ 
tinuing.] That when they got to the Jail Mr. Hovermale, as 
a result of being shown this photograph, did pick out Haywood 
Pope, but that Mrs. Hovermale picked out an entirely dif¬ 
ferent person. I think all of that should have been brought 
out, the basis for the presentment to the Grand Jury of what 
was testified to at the Grand Jury. I think this Court has 
gone on record in the Hill case to allow counsel to inspect the 
Grand Jury transcript. All those things are preliminary to 
the trial of a case, because just the moment he went on trial 
the Court presumes, the presumption is of course, that he has 
waived all of those things. That is relative to a motion to 
quash the indictment in that particular case. 

The Court. Have you a motion pending? 

Mr. Tyson. I have now motions pending except this habeas 
corpus hearing. 

The Court. I thought you made a statement that you didn’t 
want to proceed until the witness was present. 

Mr. Tyson. That is right, sir. 

The Court. What do you want me to do? 
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Mr. Tyson. There is only one thing that can be done, Your 
Honor, as far as I am concerned. While I must report Mon¬ 
day, it is true, I don’t feel free to carry on in this 

94 case unless we have something to carry on with. I 
understand the first case went up just like this. There 

was no record taken or anything else, and I don’t intend to be 
a party to anything like that. 

The Court. There is a man present who was sent up from 
the Jail. Is that one of the witnesses? 

Mr. Tyson. From the Jail, yes, for the Jail records. 

Officer Callahan. This is in regard to Haywood Pope. 

The Court. Were you subpoenaed? 

Officer Callahan. No, sir. I just have a record that was 
sent up from the Jail. 

The Court. Was a subpoena sent to you? 

Officer Callahan. No, sir. 

Mr. Tyson. The subpoena was sent to E. A. Green, the 
Superintendent, for the records that I speak of now. 

The Court. You want the records? 

Mr. Tyson. That is right. 

The Court. I understand the records of the Jail are here. 
If you will have a seat, Officer, for a while. 

Mr. Tyson. I know that Mr. Rawlinson can’t be here, and 
he is the most important witness of the whole bunch. As a 
matter of fact, it is upon Mr. Rawlinson’s representation that 
the whole case began. 

The Court. Why didn’t you get him? 

95 Mr. Tyson. I hesitate because Officer Rawlinson was 
in Judge Eicher’s chambers when the case was 

last called and was continued because of Mr. Margolius, and 

Judae Eicher told them- 

The Court (interposing). What do you want to do? 

Mr. Tyson. I want to continue but I can’t continue without 
these witnesses, if Your Honor please, so there is nothing for 
me to do but to leave it to Your Honor, what Your Honor 
decides. 

The Court. You are asking me to take some specific step? 
Mr. Tyson. That is right. 

The Court. And what is that step? 

Mr. Tyson. Whether he should go ahead without these 
witnesses. If the District Attorney is willing to consent to 
some things, well, it is all right with me. 

Mr. Margolius. I don’t know what counsel wants me to 
consent to, but it seems to me it is immaterial what Officer 
Rawlinson could testify to. 

The Court. I don’t know. 
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Mr. Margouus. I don’t know what he is going to testify 
to. 

The Court. You want a continuance? 

Mr. Tyson. I suppose I will have to have it; if Your Honor 
pleases, Mr.‘Pope is the man to decide that. 

96 The Court. To what time do you want to recess? 

Mr. Tyson. Could we have a moment or two to con¬ 
fer? 

The Court. Yes. 

Mr. Tyson. If Your Honor please, may this case be con¬ 
tinued definitely for three weeks and be heard?* 

The Court. Beg pardon? 

Mr. Tyson. May this case be continued for three weeks? 

Mr. Margolius. May I say this: As I gather from what 
counsel has stated, there is only one ground for release in this 
case and that is incompetence of counsel. I can say from my 
conversation with Mr. Powell that he was employed, he was 
not appointed by the Court, and I can say there is no ground 
on which this incompetence can be raised. 

If you will recall, it was cited to you in the motion in the 
Oden case, and having been employed and accepted by the 
defendant, himself, there is no merit to it and there is no need 
to go into the evidence. In all these decided cases there is 
nothing contrary. 

Mr. Tyson. If Your Honor please, relative to that state¬ 
ment by Mr. Margolius, Mr. Powell was employed but not 
by Mr. Pope. He was employed by some—I think it was Mr. 
Pope’s wife—his friend, without Mr. Pope’s knowledge. 

The Court. Mr. Pope accepted him. Mr. Pope did not ask 
the Court to assign him. 

Mr. Tyson. That is right. 

97 The Court. I don’t think it is our function when 
somebody files an appearance for a defendant, and the defend¬ 
ant is apparently satisfied, to inquire into whether the family 
has employed him or not and then take and assign somebody. 
When it has been made known to us in some way that a man 
wants counsel, then we assign a counsel. 

I will continue the case, but I think we ought to fix a definite 
date. Have your witnesses here and we will dispose of it. 
I understand the reason that has caused the delay. 

Is it my understanding that you are not going to continue 
in the case? 

Mr. Tyson. I am willing to continue in three weeks. 

The Court. I thought you had to be out of the city. 

Mr. Tyson. I do. I have to be in training. 

The Court. That is only for a brief period? 
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Mr. Tyson. It is two weeks' time, after which I may be in 
London or any place else, but Mr. Atkinson is to take over 
after I am gone. 

The Court. Has Mr. Atkinson entered an appearance? 

Mr. Atkinson. I haven’t. I haven’t had a chance to talk 
to the Petitioner. 

The Court. I think we should decide that matter if we can 
now, so that we will not be met at the. next hearing date with 
the statement that Mr. Pope has no counsel. Are you willing 
to go into it? 

98 Mr. Atkinson. I am willing to go into it but I just 
want to discuss it with him. 

The Court. You discuss it with him. 

(At this point a short recess was had, after which the hear¬ 
ing was resumed, as follows:) 

The Court. You are entering your appearance without a 
formal assignment by the Court. I believe you were assigned, 
Mr. Tyson? 

Mr. Tyson. You did assign me. 

The Court. This is satisfactory to you, Mr. Pope? 

Mr. Pope. That is right. 

The Court. You are ready to proceed with either or both 
of these gentlemen: if one cannot be here you are willing to 
proceed with the other? 

Mr. Pope. All right, 0. K. 

Mr. Tyson. In regard to the question raised, I quote Bos- 
wick against U. S., 75 Appeals, page 2, relative to that same 
question. 

The Court. If you will give me any other cases that you 
have. 

Mr. Tyson. I think the Zurp’s case, but frankly I don’t 
know- 

The Court. Mr. Atkinson can, if he wishes, give a list of 
cases in the next week. You don’t have to write a brief, just 
give me a list of cases. 

99 Gentlemen, do you want to excuse the officer in 
charge of the Jail records to be back in three weeks? 

Mr. Tyson. Yes. 

The Court. We will excuse you now and you won’t need any 
further notice. Be here three weeks from today. That will 
be the 30th. 

Mr. Tyson. What date is that, Your Honor? 

The Court. The 30th. 

Mr. Powell, I assume you will accept that notice to be here. 
Apparently there were some records you were unable to find. 
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Mr. Tyson. Some records from the proceedings of the Grand 
Jury. In the Hill case I think Judge Morris allowed counsel 
to have the advantage of those records. The only purpose is, 
as I have indicated to Your Honor, that there is some question 
in my mind whether or not a motion to quash the indict¬ 
ment should have been raised, and I intend to prove it by a 
competent attorney, I think competent in the eyes of the Court 
and the District Attorney’s office. All of those things that a 
competent attorney and an ordinary and reasonable attorney 
would do. I don’t think that a person is supposed to be 
penalized even if somebody in the family did appoint him. 

The Court. There is no point in criticizing the law- 

100 yer. We will fight the thing out on the merits rather 
than quashing the indictment. 

Mr. Tyson. If Your Honor please, all of those things are 
merit, the quashing of the indictment, motions for a new 
trial and appeal, all of those things. 

The Court. Many a lawyer passes up something on which 
he might get a temporary slowdown of the proceedings but 
which could be overcome by the other side without difficulty. 
I can say, from the little I know’ about it, that it is a question 
of whether he was properly represented at the trial at the 
time of this indictment. 

Mr. Tyson. That is right. 

The Court. But you have to make a showing that some¬ 
thing is improper. 

Mr. Tyson. That is exactly my point. 

The Court. I thought there were some incidentals that you 
wanted. 

Mr. Tyson. That is right, sir. 

The Court. I think you better pursue your requests in that 
connection and you better get any other subpoenas that you 
want, get them out well in advance and see that they are served 
personally and then you will be in a position to raise any ques¬ 
tions. 

Mr. Tyson. If Your Honor pleases, while Mr. Margolius 
is here and since they have determined in the .Clerk’s 

101 office that a criminal habeas corpus should be heard by 
a criminal court, may I respectfully submit that the 

rules relative to criminal law should exist in favor of the Pe¬ 
titioner and that in habeas corpus proceedings witnesses from 
out of tow r n be allowed to be subpoenaed at the Government’s 
expense so that the Court and everybody may be fully informed 
as to wffiat happened and there won’t be any guesswork. 

The Court. I don’t think that whether I am assigned to 
cover the case would make any difference in the character 
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of the proceedings. I can’t change it simply because I am 
hearing criminal cases. 

Mr. Tyson. I think it is within the Court’s discretion, if 
Your Honor please. 

The Court. Why should there be any difference of opinion 
in my authority and that of the Chief Justice’s? 

Mr. Tyson. Well, you are hearing the case. 

The Court. It was assigned to him at the time that ques¬ 
tion was raised. It came up to him last month. 

Mr. Tyson. No, it came up to him in his offices, in his 
chambers, the very day I talked to you. 

The Court. I am not familiar with this rule. We both 
agreed we do not have any authority to issue the subpoenas. 
Mr. Tyson. That is the information from the Clerk’s office. 
The Court. If you are both satisfied with that, but I 

102 can’t see that this is a case to be retried. I didn’t see 
that we should take the testimony. The sole question 

is whether Mr. Powell- 

Mr. Tyson (interposing). Was competent. 

The Court. And the sole fact that the witnesses aren’t here— 
I don’t see that you gain anything by summoning a number 
of witnesses out of jurisdiction. 

Mr. Tyson. Under the Boswick case I am duty bound by 
the ruling of the Court to put on evidence to prove the incom¬ 
petence. Simply to allege incompetence is not enough; there 
must be evidence to prove, and the only evidence that can be 
submitted is the evidence that was in the case. I think it 
is fair to the Court. 

The Court. Try the case all over again? 

Mr. Tyson. Oh, no, sir. 

The Court. The only purpose of bringing in nonresident 
witnesses is to show- 

Mr. Tyson (interposing). In the case of Hovermale and his 
wife, they are out in Brunswick. I will eliminate everybody 
else. 

The Court. As I recall it- 

Mr. Tyson (interposing). They are the complaining wit¬ 
nesses. 

The Court (continuing). I received a request some time 
ago for a score of witnesses. 

103 Mr. Tyson. That is right and we have eliminated all 
except those two. 

The Court. Most of whom were nonresidents. 

Mr. Tyson. Just those two, the complaining witness and 
his wife. They are out here in Brunswick, Maryland.. 
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The Court. I think if you want any witnesses you might 
bring them in on a formal request. Give me any authorities 
you have on the subject, and if you convince me that I have 
the right and that the witnesses are material, why, then I will 
see they are produced, but if I don’t have the right and the testi¬ 
mony of the witnesses is not material, then I wouldn’t give 
that authority. 

Mr. Tyson. May I say this further, there is no law against— 
I wonder if we could get the permission of the District Attor¬ 
ney’s office if it would influence Your Honor just for those two 
witnesses, Hovermale and his wife. 

Mr. Margolius. I can’t confer power upon the Court. 

Mr. Tyson. It is not a question of conferring power upon the 
Court. 

The Court. What is the materiality of that testimony? 

Mr. Tyson. One is a complaining witness and one is a wit¬ 
ness who was never called, I understand by some, and I under¬ 
stand by some that the witness was called. 

The Court. I think you better make a formal showing that 
they are material. 

104 Mr. Tyson. Very well. 

The Court. . I have a memorandum in response to Mr. 
Pope’s plea for subpoenas. The petition does not show what 
the proof is and the Court is not satisfied of the materiality of 
the testimony. Suppose you examine a statute on the subject. 

Mr. Tyson. I will, sir. 

The Court. And if you can, bring in the statute. Do so 
in the proper way and give me a memorandum. I want au¬ 
thority and materiality, that is what I want before me. 

Mr. Tyson. All right, sir. 

(Thereupon, at 11: 55 o’clock a. m., the hearing in the above- 
entitled matter was recessed until Friday, October 30, 1942, at 
10: 00 o’clock a. m.) 
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for the District of Columbia 
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Filed Mar. 19, 1943. Charles E. Stewart, Clerk. 
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TRANSCRIPT OF PROCEEDINGS 

107 In the District Court of the United States 
For the District of Columbia 

Holding a Motions Court 

Habeas Corpus No. 2259 

Haywood Pope, petitioner 
v. 

Ray L. Huff, General Superintendent, District of Colum¬ 
bia Reformatory, respondent 

Washington, D. C., 
Monday, January 18, 1943 . 

The above-entitled cause came on for hearing before As¬ 
sociate Justice Jesse C. Adkins, in Motions Court, at 11:00 
o’clock a. m. 

Appearances: Saul G. Lichtenberg, for the Petitioner; John 
Burke, Assistant United States Attorney, for the Respondent. 

proceedings 

Mr. Lichtenberg: This is a proceeding for a writ of habeas 
corpus brought by Haywood Pope against Ray L. Huff, Gen¬ 
eral Superintendent of the D. C. Penal Institutions on the 
ground that he is being illegally restrained and detained, 
10S and so forth. 

Pope’s complaint is briefly this: sometime in 1937 
he was convicted of the crime of robbery and sentenced to 
fifteen years. At that time he was represented by a very 
young member of the bar. He takes the position that because 
of his inexperience, he was not adequately represented. 

He further takes the position that he is entirely innocent 
of the crime; that there were witnesses available in the witness 
room who could be called, who would clearly have established 
his innocence. 

We further expect to show to the Court that after the verdict 
of guilty he made every effort to file a motion for a new trial. 
He was assured by some persons interested in his particular 
case that a motion for a new trial was going to be, or was 
actually filed. At this time the record does not reveal any 
motion was filed. We are not in a position to apply to the 
Trial Justice for a new trial, by reason of the fact that so many 
years have elapsed and the term is definitely closed. 
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Now, in support of our case we expect to call the Court’s 
attention to prejudiced witnesses, to show that the man was 
improperly identified, and that certain witnesses who failed 
to identify him were kept out of the courtroom; that 

109 before he was identified the Police Officers very care¬ 
fully exhibited to the witnesses who were going to iden¬ 
tify him. photographs of Haywood Pope; we expect to show 
to the Court that one witness identified somebody else’s photo¬ 
graph as that of the man who w*as guilty of this particular 
crime; we expect to show you that contact was had with some 
of his friends in Chester, Pennsylvania, with reference to this 
particular case. 

At the trial, reference was made that if a certain sum of 
money were paid, the people would probably withdraw their 
complaint. 

We expect to show you also, if the Court please, the crime 
alleged in the indictment about which he complains here, was 
lodged on the 3d day of April 1937. We expect to show the 
Court that on April 2nd, 1937, Haywood Pope was arrested 
in Chester, Pennsylvania, charged with a petty offense; that 
he was arrested in company with several hundred others, I 
think between two- or three-hundred, that the Alderman, sit¬ 
ting as a Magistrate trying this particular offense has known 
Pope for a number of years, and that he remembers that Pope 
was not released until about five a. m. of April 3d; we expect 
to show you that on April 3d, Haywood Pope went to Wil¬ 
mington, and returned to Chester and was seen in and about 
Chester all that particular day. The crime alleged here oc¬ 
curred at 8:30 in the evening at Union Station. We 

110 expect to show that at 8: 00 o’clock he was in Chester, 
Pennsylvania, therefore, it was impossible for him to 

have committed the crime for which he is charged, and the 
only reasons that these facts were not brought out and properly 
presented before the Court was because of the inexperience of 
his representation. 

We also expect to call the Court’s attention to the fact that 
he was being tried in this particular case before the same Judge 
and the same panel of jurors which had just previously thereto 
convicted him of another offense. Is that right, Pope? 

The Petitioner. Yes. 

Mr. Lichtenberg. And that, if the Court please, the jurors 
sitting, or listening to the trial of that case, could not have 
given him a fair, proper, and impartial trial, and by reason of 
the fact that he w T as convicted of another offense before the 
same Judge resulted in such a long sentence. 
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We expect to show you, if the Court please, that the pro¬ 
ceedings in the trial of Haywood Pope were such that he has 
not had the Constitutional guarantees, and that he should 
either be released or the Court should order a new trial. 

We expect to show the Court that he has been in custody 
since 1937; that he has made several efforts to obtain his re¬ 
lease and that this proceeding is at the suggestion of 

111 the Court of Appeals, a former proceeding which con¬ 
sidered the second indictment upon which he was con¬ 
victed, and for that received 3 y* years, I believe, under one 
indictment, a sentence which he has not yet commenced to 
serve, and fifteen years on this one. 

As to the second indictment, the Court of Appeals held that 
inasmuch as he had not served that, it was not before the Court. 
For that reason, we must first eliminate from the record that 
particular case before we can then take up the second case. 

There has been some strong feeling in this case. Various 
people that knew Pope and knew about his case feel that he 
was not guilty of the crime charged. We feel that his Consti¬ 
tutional guarantees or his rights under our Constitution have 
not been preserved, and therefore we think he should be 
released. 

I shall call Mr. Pope to the stand. 

Whereupon, Haywood Pope, appearing as a witness on his 
own behalf, being first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Lichtenberg : 

Q. Will you give the Court your full name?—A. Hayw’ood 
Pope. 

112 Q. How old are you?—A. 46. 

Q. Were you the defendant in the case of United 
States v. Pope?—A. I was. 

Q. Charged with picking the pocket of a man named Hover- 
male?—A. Yes, sir. 

Q. And in that indictment the charge was that you picked 
his pocket on April 3d, 1937, is that right?—A. Correct, sir. 

Q. Did you pick that man’s pocket?—A. I didn’t. 

Mr. Burke. I object. 

The Court. Objection sustained. 

Mr. Lichtenberg. Exception, please. 

By Mr. Lichtenberg: 

Q. Prior to your trial in this particular proceeding had you 
been before Mr. Justice O’Donoghue, Justice of this Court, in 
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another trial?—A. On the 2nd of February I appeared before 
him on one charge and was convicted, and I appeared before 
him again on the 9th of February. 

Q. The 9th of February?—A. February 9, 1937. 

Q. The same year?—A. The same year. 

Q. Were you convicted again or not?—A. I was. 

Q. At that time, who represented you?—A. William A. 
Powell. 

Q. In your preparation for your defense, had you 

113 communicated to Mr. Powell anything about your stay 
in Chester during the month of April 1937?—A. On 

October 9th- 

Q. Answer the question first, yes or no.—A. Yes. 

Q. What information did you provide Mr. Powell with ref¬ 
erence to your case?—A. On October'9,1937, Mr. Powell came 
down to the jail and showed me an indictment charging me 
with robbery of one Edward Hovermale, on April 3, 1937, so 
I told—so he told me to try to remember where I was on that 
date. The thing that I had, that date, the only one that he 
gave me, April 3d, I went upstairs and I consulted the calendar, 
and I remembered I was in a raid sometime during the latter 
part of April—the fore part of April, so that night I wrote a 
letter to Edward Bass, 13 Mary Street, and asked him to get 
in touch with Judge Northan, the Trial Magistrate when this 
raid was made. That night I received a special delivery from 
Edward Bass- 

Mr. Burke. Objection, your Honor. If this witness wants 
to tell what he told his lawyer, that is material- 

The Court. I suppose he is leading up to that. I will sus¬ 
pend ruling on the objection until I see. 

The Witness. That night I received a special delivery from 
Edward Bass with the affidavit of Mr. Northan showing that 
I was in the raid April 2nd and paid $15 April 3, 1937, 

114 about five a. m., so, therefore, I could trace my where¬ 
abouts. 

I also wrote to Edward Bass to secure the witnesses that 
were with me at that time and he wrote me a letter and told 
me to get in touch, or to tell my lawyer to get in touch with 
him and he would have the witnesses down here any time they 
wanted the witnesses to come down, that is at our own 
expense. 

My case came up November 9,1939—I mean, my case came 
up November 1, November 9, January 26—and each time 
it was postponed. So therefore, after I had been in the court 
several times Mr. Powell filed an affidavit to get these witnesses. 
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I also remember where I was, because after I was caught 
on the raid- 

By Mr. Lichtenberg. 

Q. Just a minute. Is that what you told Mr. Powell?—A. I 
did. 

The Court. Is that what? 

Mr. Lichtenberg. That is what he told Mr. Powell. 

The Court. What is wdiat he told Mr. Powell? 

Mr. Lichtenberg. What he is relating here. Go ahead. 

The Court. Let us go into that at some length, I should 
think. 

Mr. Lichtenberg. Beg pardon? 

115 The Court. I say, you’d better find out the circum¬ 
stances on that. 

Mr. Burke. Just a moment. If this is in response to a 
question whether he related these facts wdth reference to his 
whereabouts on April 2nd to his counsel, then he was relating 
to us what he related to Mr. Powell in connection with his 
whereabouts in preparation of the trial on his indictment. 

The Court. When did you tell these facts to Mr. Powell? 

The Witness. After I received the telegram, after I re¬ 
ceived the special delivery, I got in touch with Mr. Powell 
and explained my whereabouts during April 3, 1937. 

By Mr. Lichtenberg. 

Q. Did you receive that letter?—A. Yes, sir; and other 
information. 

The Court. Proceed. 

By Mr. Lichtenberg. 

Q. All right, proceed.—A. So after that raid I went to 
Chester, Pennsylvania—I mean, to Wilmington, Delaware, 
and won a large sum of money in a game. I came back to 
Chester, I imagine, about eight a. m., and I went to bed. 

About noon Leon Williams came to me, to my room and 
woke me up and borrowed my key to take his wife—the 
key to my car—to take his wife to her work in Media, 
Pennsylvania. 

116 The Court. WLere ? 

The Witness. Media. 

When he came back, I imagine about one o’clock, he woke me 
up again and we drove down to Chester, to a place—a fellow 
by the name of Johnnie Clayton, and we played cards until in 
the afternoon, so after we came back we drove up to a pawnshop 
where Leon Williams had pawned a suit of clothes for me. We 
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redeemed a suit of clothes, I imagine, about, between three and 
four o’clock. 

The Court. Who was that, again? 

The Witness. That was Leon Williams, and I have an affi¬ 
davit of Williams’ to support that. 

Then we took a trip to Philadelphia—I had my car—to do 
some shopping and I came back about six o’clock. 

The Court. Excuse me just a moment, will you step down 
from the witness stand? 

The Witness. Yes, sir. 

The Court. May I speak with counsel for a moment? 
(Whereupon, the Court and counsel conferred at the bench, 
after which Haywood Pope resumed the stand.) 

By Mr. Lichtenberg : 

Q. Continue, Pope. What did you tell Mr. Powell further?— 
A. Beg pardon? 

Q. What did you tell Mr. Powell further with reference to 
your whereabout?—A. I told him where I lived, 

117 I came back about six o’clock, and was around in Chester, 
I imagine, until about eight or eight-thirty with Leon 

Williams, who borrowed my car again to go to Media to bring 
his wife back from her work, and all that day I was around 
Chester, Pennsylvania, I didn’t leave Chester, Pennsylvania, 
any further than Philadelphia. 

I told Mr. Powell that I wanted to testify and to go on the 
stand and to give testimony and he told me—he advised me not 

to take the stand, on account of my record- 

Q. Yes.—A. So, therefore, I didn’t take the stand, but Leon 
Williams, he took the stand and subsequently Clifford Richard¬ 
son, who testified, and some other witnesses, Jesse Scott and 
Mr. Cates, who came from Pennsylvania, and they were in the 
witness room. 

Q. Were they ever put on the stand?—A. They were not, 
they were not called to the stand. 

Q. What else did you tell Mr. Powell? 

The Court. Who did testify as a witness? 

The Witness. Leon Williams, Clifford Richardson, and Mr. 
James H. Reeves from the District Jail. 

The Court. Mr. Reeves? 

The Witness. Yes, sir. 

The Court. Now, who did you have here that did not testify? 
The Witness. Jesse Scott and Mr. Cates. 

118 The Court. All right. 

By Mr. Lichtenberg : 

Q. What else did you tell Mr. Powell? 
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The Court. Did Mr. Powell know that they were here, did 
he know? 

The Witness. Yes. sir, he summoned them. 

By Mr. Lichtenberg: 

Q. What other conference did you have with Mr. Powell 
concerning these witnesses?—A. These witnesses- 

Q. What conversation did you have with Mr. Powell, what 
did you tell Mr. Powell about the situation up in Chester?—A. I 
told him everything, I told him the witnesses who could verify 
the facts, the fact that I was in Chester. I also told him that 
Leon Williams was in the raid with me and I also told him that 
the constable, Jack Richardson, who was there serving the war¬ 
rant—they could verify the fact that this raid happened April 
2nd—and the United States Attorney, he contended that there 
was no raid. 

Q. Wait a minute, just go to the conversation with Mr. 
Powell, and nothing else. We will get to that letter. That is 
all you told Mr. Powell about the case?—A. I told him I was 
not in Washington—I told him everything. 

Q. All right. Now, at the trial of the case Mr. Powell 
119 presented these witnesses, except Cates and Scott, is 
that right?—A. Yes, sir. 

Q. Did you have any information before the Court with 
reference to Judge Northan?—A. Yes, sir; I had some infor¬ 
mation. 

Q. Was he present—was that presented?—A. It was not 
presented in court, it was used as an exhibit, because it was 
not testified—it only was used to present as an exhibit, not 
in court, as they could not verify the fact. 

Q. After you were convicted, did you communicate with 
anyone with reference to filing a motion for a new trial—A. 
Mr. Powell, I asked him to file a motion for a new trial and he 
said he would. 

Q. Do you know whether he did or not?—A. I don’t know 
about that. 

Q. Now, was there some controversy with reference to pay¬ 
ment of compensation for your counsel at that time before 
he would go further with this case?—A. While Mr. Powell was 
retained? 

Q. Answer my question, we will get to that later. Was 
there some controversy or discussion between you and your 
counsel with reference to providing more compensation before 

}\e would go further with this case?—A. After- 

. Q. After you were convicted?—A. No, sir. 
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120 Q. Was it your understanding that Mr. Powell was 
going through the Court of Appeals proceeding with¬ 
out any further compensation?—A. I told him—I mentioned 
this the day I was sentenced, I notified the Court, Mr. Justice 
O’Donoghue, after I was sentenced, that I wanted to appeal, 
I told my attorney Mr. Powell to see that I appeal. I got 
back to the jail and sent for Mr. Powell, several telephone 
calls, several letters, all pertaining to my appeal, and I also 
wrote a friend by the name of A. B. Vincent. 

Q. Did Mr. Powell ever tell you he wanted a fee before 
he would go any further with the Court of Appeals Proceed¬ 
ing?—A. No, sir. 

Q. Did you ever offer him any fee?—A. No, sir. 

Q. In other words, it was your understanding he was go¬ 
ing right ahead with the appeal without any further fee, is 
that correct?—A. That is right. 

Q. That is right?—A. That is right. 

Q. How much did you pay in the first place?—A. I didn’t 
pay him anything, a friend of mine paid him. 

Q. How much was he paid?—A. I imagine- 

Q. If you don’t know, don’t tell us, if you don’t know.—A. 
What he told me- 

Q. Did there come a time when you received a telegram 
from some friend of yours with reference to the appeal 

121 of your case?—A. Yes, sir. 

Q. Will you tell the Court who sent this particular 
telegram?—A. Albert B. Vincent. 

Q. I show you a letter and ask you who sent you this letter? 
—A. Albert B. Vincent. 

Q. What is it in reference to?—A. With reference to my 
appeal. 

Mr. Lichtenberg. I offer this in evidence, if the Court 
please, for the purpose of showing that so far as he was con¬ 
cerned, and so far as he knew, an appeal was going forward in 
his case. 

The Court. Any objections? 

Mr. Burke. No objection. 

The Court. Let me see that [paper handed to the Court]. 
All right. 

(The documents referred to were received in evidence as Ex¬ 
hibits Nos. 1 and 2.) 

By Mr. Lichtenberg: 

Q. Is Mr. Vincent the send of this letter in question?—A. 
Yes, sir. 

562636—43-6 
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Q. Nothing further was done about an appeal in this case, 
is that right?—A. Nothing. 

Q. By the way, who is Mr. Vincent, that sent you this tele¬ 
gram?—A. He is a friend of mine. 

Q. Is he a lawyer? A. No, sir; he consulted 

122 with Mr. Powell, I sent him to see Mr. Powell. 

Q. Is he the man that retained Mr. Powell?—A. No, 
sir; he is not. 

Q. What connection did he have with the case?—A. He 
didn't have any connection, just wanting to help me, he just 
wanted to help. 

Q. Personally interested in you? 

Mr. Burke. In view of this proceeding. I suggest these ex¬ 
hibits be received in evidence and be considered as part of 
the record. 

The Court. They have been marked. 

By Mr. Lichtenberg : 

Q. This letter is also from Mr. Vincent then, “A. B. V.”?— 
A. Correct. 

Q. Does Mr. Vincent live here in ’Washington?—A. Yes, 
sir. 

Q. Is he in this courtroom right now?—A. No, sir. 

Mr. Burke. Is he in the courtroom - 

The WTtness. He is in the witness-room. 

By Mr. Lichtenberg : 

Q. You have seen this morning?—A. I seen him in this 
room. 

Q. Who retained Mr. Powell for you?—A. A friend of mine 
that I was living with at the time, which we consider a com¬ 
mon-law wife, she used the name of Bobby Pope. 

123 The Court. What is her name? 

The Witness. Bobby Madden. 

By Mr. Litchenberg : 

Q. Your common-law wife?—A. At that time? 

Q. Yes.—A. Yes. 

Q. W’hen was the last time you lived with her? In Wash¬ 
ington.—A. I didn’t live with her in Washington—Chester, 
Pennsylvania. 

Q. Where was she at the time?—A. Chester, Pennsylvania, 
she came from Chester down here. 

Q. W’hen did she come down here?—A. She came down here 
first, I imagine, on the 8th of September, 1937. 

Q. Going back to Mr. Vincent, what was his connection to 
Mr. Powell?—A. He was in court each day I was sentenced, 
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in fact, he—when he found out I was tried, he came down to 
the jail to see me. He was in court the day that I was sen¬ 
tenced and I wrote him a letter after I could not hear from 
Mr. Powell, to go see Mr. Powell, because Bobby, she would 
not do anything for me any more. 

Q. You mean Bobby?—A. Yes. In other words, before my 
case came up, she didn’t do anything more for me. 

Q. Did you delegate Mr. Vincent to see Mr. Powell?—A. I 
did. 

124 Q. You did?—A. Yes, sir. 

Q. What did you tell him to tell Mr. Powell?—A. I 
told him to tell Mr. Powell to see that Mr. Powell—I wrote 
him several letters—to go by the see him and to tell him to 
follow up my appeal, so that is when I received this telegram 
afterwards. 

Q. Where were you at 7:45—I think I Will withdraw that 
question. 

The Court. What was that question? 

Mr. Lichtenberg. I started to ask him where he was at 
7:45, but I withdrew the question. That is all. 

Mr. Burke. That is all, Mr. Pope. 

Mr. Lichtenberg. I will call Mr. Powell. 

Whereupon, William Anderson Powell was called as a 
■witness and, having been first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Lichtenberg : 

Q. Will you give the Court your full name?—A. William 
Anderson Powell. 

Q. You are a member of the bar of this Court?—A. I am; 
yes, sir. 

Q. And you are engaged in the practice of law in the District 
of Columbia?—A. Yes, sir. 

125 Q. You have been so engaged in the practice of law 
for about how long?—A. About eight years. 

Q. When were you admitted to the bar?—A. During 1935. 

Q. Were you actively engaged in the practice of the law 
immediately after your admission?—A. Within three months 
of my admission I was. 

Q. Between the three months of your admission and Feb¬ 
ruary of 1938 how many criminal cases would you say you have 
handled?—A. Well, I had handled approximately 15 or 20, I 
suppose. 

Q. Will you, so far as you can, relate to the Court what con¬ 
versation you had with Pope in the preparation of his case on 
the second indictment concerning the picking of the pocket of 
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a man named Hovermale at Union Station, merely with refer¬ 
ence to his alibi in Chester, Pennsylvania, just give us the whole 
chain of what he may have told us, so far as you can remem¬ 
ber.—A. So far as I can remember, he told me the things that 
he said here. 

He said he was in Chester, Pennsylvania, at the time. So I 
wrote a letter to the Alderman there, I think it was the Aider- 
man. I have a record here of the correspondence, and I told 
him I wanted a certified copy showing that he was in Chester 
at this particular time. That is, I wanted a copy show- 

126 ing that he was not in the District of Columbia. 

The first copy he sent was not certified, and then he 
subsequently sent me a certified copy. That certifiied copy 
was, of course, the copy which was introduced in evidence in the 
record of this case—it got lost, however, by Mr. Roger Robb 
asking me, after the case was over, to let him see it. I let Mr. 
Robb see it, and somehow or other it got misplaced in the files. 
1 looked for it several times. 

Q. Was that certified copy brought out before the jury?— 
A. It was, to the best of my recollection. 

Q. All right, what other steps did you take? 

The Court. May I see the correspondence you had with this 
Alderman? 

The Witness. Yes; if your Honor please [a folder was 
handed to the Court]. 

By Mr. Lichtenberg: 

Q. This is the certified copy you referred to, Mr. Powell?— 
A. That is the uncertified copy—the certified copy was in the 
case and later, as I say, was lost. 

The Court. What is the date on that one? 

Mr. Lichtenberg. October 15,1937, several months prior to 
the trial of this case. 

The Witness. There was a certified copy- 

The Court. Have you got a copy of this letter? 

127 The Witness. Yes, sir. 

The Court. Is that reference to you? 

The Witness. Yes; I think it is, if your Honor please. 

The Court. Here is another letter dated October 24 from the 
Alderman, for which he asks two dollars as the cost of the certi¬ 
fied copy which he will send on receipt of that money. 

Mr. Lichtenberg. I understood that there was a certified 
copy at the trial which was introduced in evidence. 

The Court. Do you mean that that is conceded? 

Mr. Burke. Mr. Powell just testified to that, your Honor, 
he said it was properly before the jury. 

The Court. I understood it was not. 
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Mr. Lichtenberg. He said it was exhibited before the jury 
and not put in evidence. I don’t know, I was not there. 

The Court. I don’t think we permit that sort of practice. I 
think if it is a document—I think the only documents put in 
evidence are those that are exhibited before the jury. 

Mr. Lichtenberg. If it was not in evidence it could hardly 
be exhibited. 

The Witness. I don’t seem to have the records here, your 
Honor, but since I—I can find them, however, I am sure, your 
Honor, at home. 

The Court. Well, the three letters, I think may as 

128 well go in evidence, since I have looked at them. 

Mr. Lichtenberg. Yes, sir. 

(The documents referred to were marked and received in 
evidence as “Exhibits Nos. 3,4 and 5.”) 

By Mr. Lichtenberg: 

Q. Mr. Powell, did you, in your investigation of this case, 
see these witnesses, prior to their appearing in court here?— 
A. I did, they were on a subpoena. Directly I heard the news 
mentioned, I issued the subpoena. 

Q. Will you advise us—no. Were you advised of their pres¬ 
ence prior to the close of the case?—A. I know there were some 
men down from Philadelphia but I had no talk with them. 
Those that were subpoenaed on the original affidavit, Mr. Pope 
signed, Mr. Pope wanted them here. 

Q. Mr. Powell, Mr. Pope testified—I don’t know whether 
you heard him or not—that there were two men in the wit¬ 
ness-room named Cates and Scott who were not put on the 
stand who could have testified about his alibi. Do you have 
any recollection at this time why they were not put on the 
stand?—A. My recollection is that there were some men who 
came down with the men who were subpoenaed, but it was 
merely corroborative. It would have added nothing to the 
case. There was two or three who were subpoenaed 

129 and did testify. I never talked to them, however, and 
I was not requested to. 

Q. Pope never told you they were here?—A. He didn’t know 
those men ; I don’t think he did. 

Q. He was not on bond, he was in custody just before this 
trial, is that right?—A. That is right. 

The Court. Just a minute, you say you have an affidavit? 

The Witness. Yes. I asked the Court to subpoena these 
witnesses in Pennsylvania and Mr. Robb—— 

The Court. Excuse me. 

The Witness. All right. 
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The Court. Well, this affidavit mentions Leon Williams, 
John A. Clayton, Jack Barrow, Oscar Richardson, and Jack 
Clayton. You don’t recall whether these men were called to 
the stand? 

The Witness. Yes, sir; they were called with the exception 
of those names underscored, they didn’t show up. 

The Court. Who did testify? 

The Witness. Leon Williams, I recall, was there, and I 
think a man by the name of Richardson was there. Whether 
Clayton was there, I am not positive. 

By Mr. Lichtenberg : 

Q. Richardson was the principal?—A. That is right, testi¬ 
fied in the case of Mr. Pope in Philadelphia. 

130 The Court. Have you got the court file here? 

Mr. Lichtenberg. I asked Mr. Hull to have it, if the 

Court please. 

The Court. Proceed. 

By Mr. Lichtenberg : 

Q. Mr. Powell-A. Yes, sir. 

Q. Can you—and I know you will testify about this 
honestly—can you in the light of what has happened since this 
trial, see any mistakes or errors of judgment that you might 
have made during the trial of this case? 

Mr. Burke. I object, your Honor, if this witness will testify 
to facts, I am sure the Court will be able to tell- 

The Court. I assume that is the question. 

Mr. Lichtenberg. If the Court please- 

The Court. It is not a question of whether or not he may 
have made some mistake. I assume every conscientious 
lawyer who is not successful in a result may think he made 
a mistake. 

Mr. Lichtenberg. The reason for the question is this, if 
the Court please. Mr. Powell knows more about what hap¬ 
pened at that time than any of us, and I venture to say he 
knows more about what happened than the petitioner. 

The Court. I don’t think that is a proper question, and I 
sustain the objection. 

131 Mr. Lichtenberg. All right, if the Court please. 

By Mr. Lichtenberg: 

Q. Mr. Powell, was anything done or was anything over¬ 
looked, so far as you can remember with this case? 

Mr. Burke. Objection, if your Honor please. 

The Court. Have you finished? 

Mr. Lichtenberg. Yes, sir. 
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Mr. Burke. Let counsel ask simply what steps were over¬ 
looked. If those steps would have prejudiced this man’s 
rights on appeal, he must certainly know, if he has any case at 
all, that there were certain things done or omitted to be done 
that prejudiced this man. 

The Court. Well, I think I will let him answer that ques¬ 
tion. 

Objection overruled. 

By Mr. Lichtenberg: 

Q. Answer, Mr. Powell.—A. After the case was lost, I then 
made a little study of my own, and I drew up a motion for a 
new trial. I have the original copy here. 

By Mr. Lichtenberg: 

Q. Was it ever filed?—A. Was never filed. 

Q. Will you tell us why it was never filed, Mr. Powell?—A. 
Well, the reason, the reason I didn’t file it was because of the 
fact that after the case, the—I mean, after studying the 

132 case and some similar cases in New York State, and also 
a case in our owm jurisdiction, I felt there was no valid 

ground for an appeal and I didn’t go further with it. 

Q. You felt at that time conviction was entirely proper?— 
A. I did at that time; yes, sir. 

Q. You felt at that time Haywood Pope was guilty of the 
charge with which he was confronted?—A. Well, in the case, 
in the Wilburn case, that was the only case at that time, he was 
upset apparently about. 

Q. In what case?—A. The Eddie Wilburn, I think, from 
South Carolina, whose pocket he was alleged to have picked, 
and turned over, he was convicted in that case, and I thought 
at that time that inasmuch as Wilburn had died, that he could 
not be convicted, and I studied and found out a New York case 
in which Mr. Jerome, I think, was interested, and found that 
he could be convicted, even though the defendant w*as not pres¬ 
ent, and also in our own statute here, that a person need not 
even have knowledge of it. 

By Mr. Lichtenberg: 

Q. Now, with. reference to this case here, the Hovermale 

case, did you believe his trial as to that case- 

Mr. Burke. Objection, your. Honor. In another case, the 
court said with reference to a similar allegation, and that is 
the allegation of misjudgment. It is only necessary 

133 to show that it was honestly tried, not that present 
counsel would have done otherwise. Now I submit it is 

immaterial. 



86 HAYWOOD POPE VS. RAY L. HUFF ET AL. 

The Court. Objection sustained. 

Mr. Lichtenberg. Exception. 

The Court. Granted. 

By Mr. Lichtenberg : 

Q. Now, Mr. Powell, during the trial of this case did Mr. 
Edward Hovermale testify?—A. Yes; he did. 

Q. Didn’t he identify this petitioner?—A. Yes; he posi¬ 
tively identified him according to his own testimony. 

Q. As a matter of fact, Mr. Powell, didn’t this man hedge 
a little bit before he identified Pope? 

Mr. Burke. Objection, your Honor. This is certainly cross- 
examination of hiu? own witness, and he is not shown to be 
hostile. 

The Court. I will permit him to answer the question. 

By Mr. Lichtenberg: 

Q. Will you answer that, please? Read the question. 

(W’hereupon, the pending question, as above recorded, was 
read by the reporter. 

The Witness. According to my recollection, there was no 
hedging at all. 

By Mr. Lichtenberg: 

Q. Didn’t Mr. Hovermale testify that prior to going 
134 to the line-up to view suspected defendants he was 

shown a photograph of Haywood Pope? 

Mr. Burke. Objection, if your Honor please. You have 
the discretion, of course, to permit answers to leading ques¬ 
tions. 

The Court. Objection overruled. 

The Witness. He did not, sir. 

By Mr. Lichtenberg: 

Q. He didn’t. Did Detective Sergeant Rawlinson testify 
in this particular trial?—A. Yes, sir; he did, so far as my recol¬ 
lection goes. 

Q. Did he not admit that he showed Mr. Hovermale a ■ 
photograph?—A. No, sir; he didn’t. 

Q. Rawlingson testified in this case—are you sure of that?— 
A. I am sure of it, quite sure. 

Q. Do you have any memorandum made at the trial of 
the case, Mr. Powell?—A. I did have a slight one. 

Q. See if you have something here-A. I don’t know if 

Mr. Rawlinson’s name is on there. Of course, in this case there 
was another lawyer who tried this case together with me, 
0. 0. Branson, we had an office together at that time. 

The Court. You mean in the trial of the Hovermale case? 
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The Witness. In that trial; yes, sir. Here are some 

135 notes that were taken in the Hovermale case, I think 
in Mr. Branson’s writing, which show that it was—I 

think that was the one, that was ten dollars. 

By Mr. Lichtenberg: 

Q. The Hovermale case, that was seventy dollars, wasn’t 
it?—A. I think so. 

The Court. What? 

Mr. Lichtenberg. That covers seventy dollars. 

The Witness. Yes; I think it was—I am not sure whether 
it was ten or seventy. 

By Mr. Lichtenberg: 

Q. Now, did Mr. Hovermale testify in this case?—A. Ac¬ 
cording to my recollection, he did. 

Q. Can you recall what he testified to-A. My recollection 

is- 

Mr. Burke. Objection, your Honor. Now it may be we are 
getting into another issue here aside from the incompetency 
of counsel. 

Mr. Lichtenberg. Wait a minute, I have never used the 
word “incompetent,” and I don’t use it now. 

Mr. Burke. I am not afraid to name the word, because that 
is what the charge is. 

Mr. Lichteneerg. No, sir. 

Mr. Burke. If you are going into the issue of faulty identifi¬ 
cation, there is nothing in evidence tending to 

136 support it. 

The Court. What is it you propose to tell? 

Mr. Lichtenberg. If the Court please, I expect to show 
that Mr. Hovermale was shown a photograph before he identi¬ 
fied Pope. 

The Court. You are now asking about Mrs. Hovermale? 

Mr. Lichtenberg. That is right. We expect to show your 
Honor that Mrs. Hovermale identified somebody else and 
that Mrs. Hovermale didn’t even testify, not identify, and 
Mr. Powell's recollection is faulty on that. I may say that 
is no criticism either, because it has been so long ago. 

The Court. What is your immediate question? 

Mr. Lichtenberg. Sir? 

137 The Court. What is your immediate question? 

Mr. Lichtenberg. Whether or not Mrs. Hovermeyer 

testified. 

The Court. He may answer that question. 

Mr. Lichtenberg. He has already answered. 

The Witness. I answered. 
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The Court. What is it? 

The Witness. She did testify. 

Mr. Burke. That is not the question I objected to. 

The Court. Let him put another one then. 

By Mr. Lichtenberg: 

Q. Mr. Powell, on cross-examination, was not Mr. Hover- 
meyer asked this question: “Did Officer Rollison show you 
the defendant’s photo on your way to jail”, to which he replied, 
“yes.”—A. He was, and it was not that question and he replied 
no. 

Mr. Burke. Objection, your Honor. This clearly raises 
the issue of faulty identification which I contend is not proper, 
according to the opinion of the Court of Appeals on a motion 
for a writ here. 

The Court. Well, I will let it stand. 

By Mr. Lichtenberg: 

Q. Are you sure, Mr. Pow*ell, that Mrs. Overmeyer testi¬ 
fied?—A. According to my best recollection she did, sir. 

138 Q. Was there any testimony adduced at the trial of 
this case that Mrs. Overmeyer identified some other 

person other than Pope with reference to the man who jolted 
her husband?—A. No. Mr. Pope told me that there was some 
other man identified but she denied it. 

Q. Did Rollison testify to anything at that time?—A. Mr. 
Rollison testified he didn’t show him a picture because on the 
questions I have written out, that Mr. Pope had written out 
himself, I went over them, and made a few little changes, and 
they were all I asked. 

Q. Did Major Reeves testify to anything with reference to 
the identification at the line-up of this defendant?—A. He 
did testify. 

Q. Did you hear what he testified to? 

The Court. Major who? 

Mr. Lichtenberg. Major Reeves, who was superintendent 
at the jail at. that time. Captain Reeves, now, assistant provo, 
marshal/ of the District. 

The Witness. He testified, to the best of my knowledge, 
because there was no evidence that these people identified 
Pope, so far as my knowledge goes. 

By Mr. Lichtenberg: 

Q. Did Captain Tucker testify?—A. No. Captain Tucker, 
I don’t think he testified, I think it was Superintendent 

139 Joseph—I have the subpoena here. It was a Fort 
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Worth subpoena that was sent for him, it was Riles that 
was on£ it; that is a copy of it. 

Q. Did this Mr. Overmahle testify that he made no outcry 
on April 3 after his pocket was picked? 

Mr. Burke. I object. 

The Court. I don’t quite see the relevancy of that. 

Mr. Lichtenberg. That leads up to Mr. Rollison, if the 
Court please, the police officer. I have read from the record 
the transcript of another case which Judge Cobb took up at 
the direction of the court. This is actually part of the record. 
The court can read this copy of the brief in behalf of the ap¬ 
pellant in Pope v. the United States. 

The Court. Now, isn’t that where the Court of Appeals has 
ruled, so that is the only thing- 

Mr. Lichtenberg. It is. 

The Court. The Court of Appeals ruled that they would 
not consider that question. I don’t quite see the relevancy 
of it to the question you have here. 

Mr. Lichtenberg. I will abandon it at this time, if the Court 
please. 

Your Witness, Mr. Burke. 

Cross-examination by Mr. Burke: 

Q. Mr. Powell?—A. yes, sir. 

Q. You'have testified that Leon Williams testified, 
140 and Richardson and possibly another man testified for 
this petitioner?—A. Yes, sir. 

Q. What was the substance of Constable Richardson’s testi¬ 
mony?—A. The substance of the testimony was that they 
were gambling in some place up through Chester, Pennsyl¬ 
vania and there was a raid there, I think it was around 12 
o’clock, I am not positive about the time, but that Leon Wil¬ 
liams was there and they w’ere arrested and carried before the 
Magistrate and they were released early in the morning. That 
was the substance of the testimony. 

The Court. That was on what date? 

The Witness. I don’t recall the exact date, Your Honor, but 
it w*as on the day in w’hich that letter- 

The Court. The day mentioned in this letter? 

The Witness. Yes, sir. 

Mr. Burke. April 3, Your Honor. 

By Mr. Burke: 

Q. Up to what hour on April 3 did the testimony of Con¬ 
stable Richardson account for the whereabouts of this peti¬ 
tioner? 
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The Witness. I think it was—it seemed to me around 6 
o’clock in the morning. 

Q. 6 a. m.—A. Yes, sir. 

Q. As to the other witness, Leon Williams, what was the 
substance of his testimony?—A. It was the same. 

141 Q. Did he account for the whereabouts of this peti¬ 
tioner on April 3?—A. I am not sure of the date, but the 

testimony was that they were there at this particular time, I 
mean it was only one alibi—it was at this same time that they 
were all gambling and that he was arrested, it was all done at 

the same time, I don’t know whether that was- 

Q. Didn’t Leon Williams testify that the petitioner was in 
Philadelphia at 8 o’clock on April 3? 

Mr. Lichtenberg. I object to that, if the Court please. I 
don’t believe Philadelphia was mentioned. 

Mr. Burke. I am asking him if he didn’t testify. 

The CouRT.He can ask that question. 

Mr. Lichtenberg. Exception. 

The Witness. It seems to me something was mentioned, but 
I don’t recall what it was, sir. 

By Mr. Burke: 

Q. Did Leon Williams testify he was in company with the 
petitioner on the night of April 3?—A. That he did what? 

Q. That he was in the company of the petitioner on April 3, 
the night of April 3?—A. I believe he did, sir. 

Q. Who was the third witness -whom you said was there? 
I believe you said that you thought there was a third wit¬ 
ness?—A. I am sure whether Clayton was there or not, 
I am not positive, it might have been just the two of 

142 them, but I do know that Mr. Justice O'Donahue asked 
them the question, they were asked the question 

whether they were working. None of them were working. 
Of course, it develops none of them had jobs. They were the 
alibi witnesses I spoke of. 

Q. Did you confer with the witnesses, Scott and Tate?— 
A. No, sir; I didn’t. I didn’t know anything about them. 

Q. Did you know that they were in the witness room?—A. 
I didn’t know that they—I didn’t know their names, I didn’t 
even know they were in the witness room. In fact, my recol¬ 
lection is that they were not in the witness room, they were 
sitting in the courtroom. 

Q. Had they been subpoenaed to your knowledge?—A. No, 
sir; I didn’t subpoena them. I only subpoenaed those which 
the affidavit states there. 
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Q. Had the petitioner told you that they were witnesses 
whose testimony would be favorable to him?—A. With refer¬ 
ence to those that I subpoenaed, he gave me the names of those 
persons whose testimony would be favorable and I subpoenaed 
those, because I had to get permission of the Court to sub¬ 
poena them. After I drew up the affidavit, Mr. Reeves sent 
one man up which was formerly filed, so I have that original 
now. 

Q. Did he mention the witnesses, Scott and Tate to you?— 
A. No. 

Q. When was the first time you consulted this peti- 

143 tioner with reference to the indictments pending against 
him?—A. Well, I consulted with him on numerous oc¬ 
casions at the District Jail, and the next was when—at the 
preliminary hearings, two or three times, but they never did 
have a hearing, it was finally just brought from the police court 
down and set for a definite date there, and the next thing I 
knew the Grand Jury had indicted him, and of course, I con¬ 
ferred with him several times in the District Jail after that. 

Q. On whose initiative did you come into the case?—A. 
She called herself Mrs. Pope, Jean Pope, Bobby Jean Pope. 

Q. Did she retain you?—A. Yes, sir. 

Q. Did she retain you subsequent to the date of the indict¬ 
ment?—A. No, sir; she retained me the time he was arrested, 
the day after, sometime shortly after. 

Q. Prior to. the indictment?—A. Yes, sir. 

Q. Do you know Mr. Vincent?—A. Yes, I know him. 

Q. Did Mr. Vincent convey any messages from this petitioner 
to you subsequent to the date of conviction with reference to 
proceedings as to the verdict?—A. No, sir; he didn’t. 

Q. Did you see Mr. Vincent subsequent to the conviction?— 
A. He did come into my office, but I am not sure whether the 
time for appeal had passed or not, he did come in and merely 
said to me that Pope had got a bad break and 

144 he expressed a desire to help him, but there was no 
mention other than what I told him I didn’t think his 

case had any sufficient cause. As I say, after all, the jury con¬ 
victed him on the alibi. I don’t think—now the appeal, I am 
not sure whether that was within the time to take an appeal or 
not. 

However, he did come in. 

Q. Did he represent himself as coming to you with a com¬ 
munication from the Petitioner?—A. No, he did not. 

Q. You say you made a motion for a new trial in one case?— 
A. I did draw a motion up, I never filed it, because, as I say, 
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I did this studying on it, and I came to the conclusion that there 
was no merit. 

Q. Did the petitioner ask you to appeal his case?—A. No; 
I was going to do everything on my own volition. 

Q. You say you introduced a copy in evidence of the cer¬ 
tificate from the aldermen up there?—A. Yes. sir. 

Q. Before whom Pope was presented?—A. Yes, sir. 

Mr. Burke. That is all. 

The Court. Have you told us everything that was said be¬ 
tween you on the question of appeal? 

The Witness. Your Honor, there was never- 

The Court. We are talking now about this Overmahle case. 

The Witness. Well, there was never any mention, so 

145 far as I know, until here about six months later, of any 
appeal in the case. I had. on my own initiative, thought 

at first I would appeal it, but after, as I say. I did some reading, 
I thought there was not, in my mind at that time, I thought 
there was no merit and I didn’t file it, but there was never any 
request to appeal this case; he never requested it and I never 
filed it. 

The Court. Did he state in open court at the time of the 
sentence that he wished to appeal? 

The Witness. No, sir; he didn’t. The only thing he did 
say was. “Your Honor. I think it was the fairest trial that X 
have ever seen.” Or, some words to that effect. I don’t remem¬ 
ber the exact words because the Star came out with that com¬ 
ment the next evening. 

Mr. Lichtenberg. Wasn’t that February 2nd, Mr. Powell, 
not February 9th, the end of the first trial? 

The Witness. This was the first sentence. 

The Court. Was this the first sentence of the second 
sentence? 

The Witness. He was sentenced on both cases at the same 
time. 

They were tried separately but they were sentenced at the 
same time. 

The Court. Now', as I understand it. both of you admit 
Richardson and Leon Williams testified as witnesses- 

146 Mr. Lichtenberg. I beg pardon? 

The Court. As I understand, both admit that Rich¬ 
ardson and Williams testified as witnesses? 

Mr. Lichtenberg. Yes, sir. 

The Court. All right. 

Mr. Lichtenberg. May I proceed, your Honor? 

The Court. Are you through, Mr. Burke? 

Mr. Burke. Not yet. 
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Cross-examination (continued) by Mr. Burke: 

Q. In your first conference with the petitioner, did he tell 
you that he was not in Washington, D. C., on April 3, 1937?— 
A. He told me he was not near him; I don’t know whether he 
told me he didn’t commit the act. 

Q. When did you first receive information from him that he 
had an alibi?—A. Oh, that was just prior to the time in which 
I wrote those letters to the aldermen in Chester, Pennsylvania. 

Q. How long was that after your first conference with him?— 
A. Oh. that was quite a while, I suppose two or three months, 
because the case had dragged along, they had hearings—that 
went to the police court for hearings, and it would never come 
up, and there was some absent witnesses. 

Q. In the meantime, how frequently had you consulted 
with your client?—A. Oh, I should say frequently; I 

147 suppose I went down to the jail at least, oh, possibly a 
half a dozen times and, I am not sure about it, but the 

jail slips will show the number of times I consulted with him. 

Redirect examination by Mr. Lichtenberg : 

Q. Mr. Powell, during the trial of this case, were any excep¬ 
tions taken to the court’s ruling?—A. Yes, sir. 

Q. Was Mr. Robb permitted to argue to the jury with refer¬ 
ence to the Constable, vilifying the constable? 

Mr. Burke. Objection, Your Honor. The only way in which 
this—it is alleged that his representation was ineffective was 
failure to present the alibi and by his failing to pursue proceed¬ 
ings subsequent to the verdi’t. 

The Court. I will ask the reporter to repeat the question. 

(The pending question was read by the reporter.) 

Mr. Lichtenberg. That is the witness Richardson if the 
court please, the second alibi witness. 

By Mr. Lichtenberg: 

Q. Did he make any comments? 

The Court. I don’t think I can permit that. 

Mr. Lichtenberg. No, sir; just one of the circumstances we 
want to get straight. 

The Court. I will sustain the objection. 

148 Mr. Lichtenberg. I will not even note an exception 
to it. 

By Mr. Lichtenberg: 

Q. Now, Mr. Powell, when did you first ascertain the time of 
the alleged offense, not the day but the time? 

The Court. The hour. 

Mr. Lichtenberg. Yes, sir. 
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The Witness. Oh, I think it was the first time I talked with 
him, I think. 

By Mr. Lichtenberg. 

Q. As a matter of fact, the indictment did not recite any 
specific time; it just gave the date, is that correct?—A. Thgt is 
correct 

Q. Now, Mr. Powell, Leon Williams—did Leon Williams 
testifiy substantially as follows: 

That he was a resident of Chester, Pennsylvania, and that on 
April 2, 1937, he was in company with Haywood Pope.; that 
both of them were in a gambling establishment operated by one 
John Clayton in the 500 block of Center Street, Chester, Penn¬ 
sylvania. On April 2, about the—about midnight the estab¬ 
lishment was raided by the State Police, and he and Pope and 
several others were arrested at about midnight ; that he and 
Pope were released at 5 o’clock in the morning on April 3; that 
he and Pope went to Wilmington, Delaware, about 15 

149 miles from Chester and returned home about noon on 
April 3; that about noon on April 3 he borrowed Pope’s 

car keys and his car to take his wife to her employment in 
Media; that he returned in the early afternoon and played 
cards with Pope until about 8 o’clock. 

That he again borrowed Pope’s car to bring his wife home; 
that he was in Pope’s company, or saw him practically the 
whole day of April 3? Was not that the substance of his tes¬ 
timony?—A. Yes, sir. 

Q. Now, you went to the police court on several occasions?— 
A. Yes, sir. 

Q. And the cases were continued?—A. Yes, sir. 

Q. With reference to the Overmahle case?—A. No, at that 
time he had not been indicted for the Overmahle case. 

Q. Had he been charged with the Overmahle case at that 
time?—A. No. 

Q. Did you make any investigation to see whether there w*as 
any Incidental, whether he had ever been arrested in connec¬ 
tion with the Overmahle case?—A. I made some investiga¬ 
tion. 

Q. What did you find?—A. The only thing I found was that 
there had been nothing, so far as the court record would show 
it. 

Q. Now, Mr. Powell, as a matter of fact, didn’t your investi¬ 
gation reveal nothing was done about the Overmahle case until 
he was arrested in connection with the earlier 

150 case?—A. That is right. 
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Q. And Mr. Rolison, Detective and member of the Metro¬ 
politan Police Dept., got these people to identify Pope?— 
A. It happened something like this. 

There was an indictment first, in which they were charging 
up two crimes in the same indictment. I talked with Mr. 
Murray about this and told him I was going to make a motion 
for a severance because I didn’t think it was proper and he 
agreed with me in the nolle prossing of this indictment; then 
they reindicted him; and then in the meantime there were one 
or two indictments that were nolle prossed, and finally I un¬ 
derstood he was indicted on this Overmahle case. 

Q. No. 60695, is that the Overmahle indictment?—A. I 
know he has been indicted two or three times before that— 
before. 

Mr. Burke. 60656. 

The Witness. Yes. I don’t know whether that is the num¬ 
ber, I do know he had been indicted and it had been nolle 
prossed on account of the objection I had made on the indict¬ 
ment. 

Mr. Lichtenberg. That is all, Mr. Powell. Thank you. 

The Court. Tell me a little more about Mr. BZanson. What 
r did he have to do with this particular Overmahle case. 
151 The Witness. Well, at this time, your Honor, Mr. 

BZanson and I were in offices together, and he was to 
come over this morning and assist in the trial of this case. 

I tried—we tried it together. I think he examined one of 
the witnesses—my records will show here in his handwriting— 
here are some notes he made. I don’t know just which—I think 
it was Mr. Overmahle he examined. 

He would examine one witness and I would examine an¬ 
other. 

The Court. Which of you examined Mr. Overmahle? 

Mr. Branson- 

The Witness. I would say the latter, Mr. BZanson—Mr. 
BZanson has been practicing law—had been practicing about 
a year before I had. I finished law school ahead of him, how¬ 
ever, I was away. 

The Court. Tell me a little bit more about the character 
of these cases you tried before this Overmahle trial. 

The Witness. They were all mostly petty larceny. I think 
I had one burglary case and I had some case, assault with 
dangerous weapons; those were the types of cases. 

The Court. Were they all in this court or have you included 
cases in the police courts? 
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The Witness. Most of them in the police court with the ex¬ 
ception of the—of two or three other cases. 

The Court. Anything else? 

152 Mr. Lichtenberg. That is all, Mr. Powell. 

Mr. Burke. Were some of those cases in this court? 

The Witness. Yes, sir. 

Mr. Burke. How many? 

The Witness. Oh- 

Mr. Lichtenberg. I think that is immaterial, if the court 
please. 

The Court. I think he may answer. 

Mr. Lichtenberg. Objection withdrawn. 

The Witness. Three or four court cases. 

(Witness excused.) 

Mr. Lichtenberg. If the Court please, I expect that the next 
witness’ testimony will take some little time. Does your Honor 
want to adjuorn for lunch? 

The Court. No, go ahead. 

Mr. Lichtenberg. If the Court please, I have here the news¬ 
paper article with reference to Pope thanking the judge about 
his impartiality, and so forth. It is undated and I cannot tell 
you what newspaper it is from, but inasmuch as it applies to 
this case, I think the court might receive it and take judicial 
notice of it. 

He says the charge of the judge, when the verdict was ren¬ 
dered, not when he was sentenced, so Mr. Powell was mistaken 
in that. 

The Court. In this case? 

153 Mr. Lichtenberg. In this case. 

The Court. Not in the other case? 

Mr. Lichtenberg. W’as it this case or the other case? 

Mr. Pope. The other case. 

Mr. Lichtenberg. The other case. Mr. Powell testified 
that he, when he was sentenced, thanked the judge for his fair¬ 
ness. I can hardly conceive of a man thanking a judge for 
35 years. For that reason, I think your Honor might consider 
it. 

The Court. If he thought it was at the time, he does not 
think so now. W T hat do you say, Mr. Burke? 

Mr. Burke. I think the Court has sufficient experience to 
weigh the reporter’s version. 

The Court. You do not object to it? 

Mr. Burke. No. 

The Court. It may be received in evidence. 

(Exhibit 6 received into Evidence.) 



HAYWOOD POPE VS. RAY L. HUFF ET AL. 


97 


Mr. Lichtenberg. I will call Judge Cobb. 

Whereupon, 

James A. Cobb, a witness in behalf of the Petitioner, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

154 Direct examination by Mr. Lichtenberg: 

Q. You are James A. Cobb, formerly Judge of the 
Municipal Court of the District of Columbia and engaged in 
the practice of law?—A. That is right. 

Q. Now, Judge, were you requested by the members of the 
Bench of this Court to investigate the conviction of one Hey- 
wood Pope?—A. No. I was sent for by Chief Justice Groner 
of the Court of Appeals and asked to take the case and present 
it to the Court of Appeals. 

The Court. That is the original habeas corpus case on ap¬ 
peal? 

The Witness. Yes, your Honor. 

The Court. Now, I think you may add—when this case 
came to me, I requested him since he was familiar with it, to 
act as counsel in this case, is that right? 

The Witness. Yes, your Honor. 

Mr. Lichtenberg. I can tell the Court Judge Cobb has been 
of a great deal of assistance to me also in this case. 

By Mr. Lichtenberg: 

Q. Now, Judge, will you relate to the Court what you found 
as a result of your investigation in connection with Chief Jus¬ 
tice Groner’s instruction concerning the records, transcripts 
and opinion, and what-not? 

Mr. Burke. Objection, Your Honor, the first question 

155 shows this witness’ only connection with this case is 
when the Habeas Corpus proceeding was had. Any 

information he may have received as to what occurred at the 
original trial is bound to be second hand knowledge. 

Mr. Lichtenberg. If the court please, Judge Cobb does not 
appear here as counsel for this man. He appears as an official 
of the Court. Assuming he was a special agent of the Depart¬ 
ment of Justice, have you investigated any certain thing, will 
you tell the Court what your investigation revealed, that is all 
I have asked him, to relate the investigation in a prior habeas 
corpus case that was closely related. 

As so what occurred at the trial this particular indictment, 
here is a man comes in, he is an officer of the court, he makes 
an independent investigation, he does not color the testimony 
one way or the other, he has no personal feeling in the matter 
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The Court. This is the document now that you want to put 
in the record in evidence? 

Mr. Lichtenberg. Yes, sir. 

Mr. Burke. In so far as the record contains facts perti¬ 
nent to this case, the rule becomes applicable; if you want to 
prove testimony of something that occurred in a previous case 
by the record you have to show that the persons whose testi¬ 
mony you want to prove are absent, dead, sick, or at a distance. 

The Court. Well, I can only tell by looking at it whether 
it is admissible or not. Now, is there anything else that you 
want to ask of the Judge? 

Mr. Lichtenberg. Oh, yes. Do you want me to proceed 
with my questions? 

The Witness. I want to tell your Honor, so that you can 
have the record complete, that is not a complete record 

160 for the reason also a record was made up which I got 
from the Department of Justice which I presented to the 

Court of Appeals and also to the Supreme Court of the United 
States. I have the Chief Justice’s letter thanking me, Chief 
Justice Groner, for the Investigation. 

By Mr. Lichtenberg: 

Q. Judge Cobb, that record you now hold in your hand is 
based on conceded facts, isn’t that right?—A. Yes. 

Mr. Burke. Objection. 

Mr. Lichtenberg. Now, if the Court please. 

Mr. Burke. The Respondent does not concede those facts. 
I speak for Mr. Huff. 

The Court. The Court of Appeals says it is based entirely 
upon the record of this court. Here is the proposed bill of 
exceptions. 

Mr. Burke. Never signed. 

The Court. It was not signed. 

The Witness. The bill of exceptions was made up by the 
United States Attorney’s office. I didn’t have a piece of 
paper. I saw the Court, and they declined to go forward be¬ 
cause they didn’t have the record. The Chief Justice sent 
for me and I went over the matter. It was the last day for the 
filing of a motion, but the case was continued; I saw Mr. 
Justice Donohue personally and had it continued and Judge 
Curran, at his instance, had that record made up and furnished 
me. 

161 I had not seen it. We had no record. I never 
changed one letter in the record. It was furnished by 

the District Attorney’s office. 
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The Court. You have read it? 

Mr. Lichtenberg. Yes, I have read it. 

The Court. Now, the only part that is in question is this 
proposed bill of exceptions which is signed by Judge Cobb. 
Have you examined it? 

Mr. Burke. Yes, I have read it several times. 

The Court. Now, of course, it states the testimony of Mr. 
Overmahle and of Mrs. Overmahle, and then it purports to 
give a complete statement of the testimony that has already 
been given here which does not seem to differ from what has 
already been said here. Do you object to my considering that 
proposed bill of exceptions? 

Mr. Burke. I don’t object to the accuracy of this state¬ 
ment in this bill of exceptions. At all events, I say the 
testimony of Mr. Overmahle and Mr. Welbourne, whatever 
witnesses there are here, is immaterial to this case, except in so 
far as it bears on the competency of the man’s counsel. 

The Court. I will take this then for what it is worth. Is 

there anything further of the Judge? 

162 Mr. Lichtenberg. Yes. 

By Mr. Lichtenberg : 

Q. Judge Cobb, you made some independent investigation 
of this particular case, did you not?—A. Yes, sir. 

Q. Did you have occasion to talk to Mr. or Mrs. Overmahle 
or Judge—or Mr. Rolison? 

Mr. Burke. Objection. 

The Court. Yes, I sustain that objection. 

By Mr. Lichtenberg : 

Q. Did you have occasion to contact witnesses in Chester 
with reference to the man’s alibi? 

Mr. Burke. Objection. 

The Court. Yes, I sustain that objection. 

By Mr. Lichtenberg: 

Q. Have you any information as to why the trial of the 
United States vs. Hey wood Pope in the indictment concern¬ 
ing Edward M. Overm/iale was conducted? 

Mr. Burke. Objection. 

The Court. Sustained. 

Mr. Lichtenberg. Exception. 

The Court. Granted. 

By Mr. Lichtenberg: 

Q. Just one other thing, Judge. Didn’t Justice Morris 
direct you to investigate a particular angle of this case?— 
A. He did. 
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163 Mr. Burke. Objection. 

Mr. Lichtenberg. I think that question can go in, 
if the Court please. 

The Witness. Mr. Justice Morris, and the Supreme Court 
of the United States, Chief Justice Hughes. 

By Mr. Lichtenberg: 

Q. Did you talk with Chief Justice Hughes of the Supreme 
Court of the United States? 

Mr. Burke. I object. 

The Witness. I didn’t talk with Chief Justice—with the 
Chief Justice personally but I did with the clerk. 

Mr. Burke. Objection, you Honor. 

The Court. Sustained. 

Mr. Lichtenberg. Exception. 

By Mr. Lichtenberg: 

Q. Judge, did you ascertain whether or not there was any 
entry on the Police Incidental concerning a complaint made 
by one Edward M. Overmahle, or Mrs. Overmahle on April 
2 or 3rd, 1937?—A. I'did. 

Q. What did your investigation reveal? 

The Court. I think if that has any relevancy it should be 
produced. 

Mr. Lichtenberg. It will be connected up if the Court 
please. There is a subpoena out to the Police Depart¬ 
ment. 

164 The Court. That should be produced first. Let us 
have it first. 

Mr. Lichtenberg. All right. That is all. 

Mr. Burke. No questions. 

(Witness excused.) 

Mr. Lichtenberg. If the Court please, there is a subpoena 
out for Rolinson, also. I am only using him because he is here 
as the authorized representative of Major Kelly. 

Whereupon, 

Fred L. Rolinson, a witness produced on behalf of the peti¬ 
tioner, having first been duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Lichtenberg: 

Q. In response to a subpoena served on Mr. Kelly, have you 
brought with you the incidental books?—A. I have. 

Q. Directing your attention to April 3, 2nd and 4th, 1937, 
was any complaint made by one Edward M. Overmahle, con¬ 
cerning a robbery? 
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Mr. Burke. Objection. 

The Court. I will overrule that objection. 

The Witness. I have not searched the records. 

165 By Mr. Lichtenberg : 

Q. Did you find anything?—A. I have not searched 
the records. 

Q. Will you search them now, sir?—A. May I ask the date 
again? 

Q. April 2nd, 3rd and 4th, specifically April 3. To be safe 
I suggest you go one day before and one after.—A. Did you 
say the 2nd, 3rd and 4th? 

Q. That is right; 1937.—A. Right. I find nothing in the 
record here. 

Q. Find what?—A. I find nothing in the record here, for 
the 2nd, 3rd and 4th. 

Q. Would you say then there was no Incidental report re¬ 
ported on that day?—A. I would not say there was no inci¬ 
dental—if there was a report there would be an Incidental. 
It would be in this book here, No. 1 precinct. 

Q. Would there be any report made anywhere else?—A. It 
should not be. 

Q. If a complaint is made direct to Police Headquarters, is 
not also a record made at the precinct, where the crime might 
have been committed? 

Mr. Burke. Objection, Your Honor. They have not shown 
any complaint was made direct to police headquarters. Fur¬ 
thermore, I don’t see the relevancy of this to this issue 
at all. 

166 The Court. Please tell me what it is. 

Mr. Lichtenberg. If the Court please, this man was 
arrested at Union Station sometime in September. After he 
was arrested, the Police Department got witnesses to identify 
this man for a crime committed in April, a crime about which 
there was no former complaint made to the Police Depart¬ 
ment. That, coupled with the question as to how the wit¬ 
nesses identified that man is, I think, of major importance to 
the outcome of this particular proceeding. 

I have asked the witness, as a matter of police procedure, 
whether or not, if a complaint is made direct to police head¬ 
quarters, a report is not also made to the Police Precinct? 

The Court. He may answer. 

The Witness. What was the question again? 

By Mr. Lichtenberg: 

Q. If a crime is committed and complaint made direct to 
the Detective Bureau or Police Headquarters, is not a copy 
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of that complaint also filed with the precinct?—A. It is sent 
out on the teletype. 

Q. Yes; and put in the Incidental book?—A. It is not put 
in the Incidental book until a teletype is placed on fib. 

Q. They have a record of it?—A. They should have a record 
of it. 

Mr. Lichtenberg. That is all. 

The Witness. If the offense occurred on either of 

167 those three days, it came in there, it is not in this book 
here. 

Mr. Lichtenberg. All right. Sergeant. That is all. You 
are not excused. Wait out in the witness room. You will be 
called later. 

Cross-examination by Mr. Burke: 

Q. Officer, was the practice in 1937 the same as it is today?— 
A. Yes, sir. 

Mr. Burke. That is all. 

Mr. Lichtenberg. If the court please, we have here a sub¬ 
poena addressed to the District Attorney, requesting letters, 
communications, transcripts of reports, and transcripts of testi¬ 
mony, findings of the Grand Jury, names and addresses of the 
members of the Grand Jury which was sitting in September, 
1937, and all records concerning Heywood Pope. I understand 

that Mr. Burke- 

The Court. Let me see the subpoena. 

Mr. Lichtenberg. I don’t know whether it is returned. I 
have a copy of it here, if the Court please. 

The Court. Let me see the copy. [Paper handed to the 
Court.] 

Mr. Lichtenberg. I will waive Mr. Burke being sworn as 
a witness. 

The Court. All right, Mr. Burke, do you produce those? 
Mr. Burke. I produced them, but assert the privilege 

168 of the United States Attorney not to disclose confiden¬ 
tial records. In so far as the subpoena requested the 

transcript of the Grand Jury testimony, I think that is im¬ 
properly addressed; in the first place, we do not have one, 
so far as I know. 

The Court. Well, if you haven’t got that, that disposes of 
the matter. 

Mr. Burke. As to the list of grand jurors, I think that re¬ 
quest should properly be made to the Clerk of the Court, if 
the court feels this is a proper disclosure. 

The Court. I thought that was a matter of public record. 
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Mr. Lichtenberg. That is available to us. 

Mr. Burke. So we do not have that. 

The Court. Now, all letters, communications, court tran¬ 
scripts or testimony, communications to the court, or all records 
concerning Hey wood Pope, do you have them? 

Mr. Burke. I have all of the records that we have, your 
Honor. As I say, I assert the United States Attorney's privi¬ 
lege not to disclose confidential information. 

The Court. How does the language of that regulation read? 
Mr. Burke. Oh, it is in the files from the Attorney General. 
It directs the District Attorney in the trial of certain 

169 cases in the District Court not to disclose the contents 
of their files upon subpoena. We can produce it easily, 

Your Honor. I think it is in the office. I didn't bring it down 
here today. 

The Court. That, of course- 

Mr. Lichtenberg. There is such a regulation, if the Court 
please, but I think that, in this connection, I have a right to 
tell the Court what records I want and let him specifically 
decline- 

The Court. All right, suppose you do that. 

Mr. Lichtenberg. Now, Mr. Burke, I want to see the sheet 
of paper which the Clerk to the District Attorney draws up 
before the case is presented to the Grand Jury. 

Mr. Burke. Your Honor, the subpoena was not as specific; 
the subpoena was very broad. I didn’t try to find particular 
papers. 

Mr. Lichtenberg. They are all in your jacket there. 

Mr. Burke. If they are, I will be glad to find them. That 
was the case of three or two? 

Mr. Lichtenberg. 60656, a long sheet where they write 
what each witness is expected to testify. 

Mr. Burke. It is probably in there. 

The Court. What—not what he is expected to testify, I 
understand, but a statement taken from the witness, either 
before or after he goes before the Grand Jury of what he has 
testified to, or what he knows about the case. 

170 Mr. Lichtenberg. If the Court please, if we subpoena 
the record now, and an important witness has told the 

District Attorney's office, I assume what they put in that paper, 
they tell the Grand Jury. If, at the trial of this case, they 
tell something else, I think we have a right to show that. 
Your Honor can consider that. 
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Mr. Burke. I have here such a document. I assert the 
privilege not to disclose it. 

Mr. Lichtenberg. If the Court please, that is not a confi¬ 
dential investigation; that is part of the case in issue; that is 
all I want from that particular file. 

The Court. What? 

Mr. Lichtenberg. That is all I want from this particular 
file. 

The Court. Now, I’ve used the witnesses who were called 
before the Grand Jury. 

Mr. Lichtenberg. Mr. and Mrs. Edward M. Overmahle. 
Mr. Burke. The paper does not disclose that they were. But 
they were witnesses to the case, I assume they were before 
the Grand Jury. 

Mr. Lichtenberg. That is exactly what I want to find, if 
the Court please. Pope has always felt that this par- 

171 ticular case involving the Overmahles was built up 
against him merely because he was arrested at some 

subsequent time. For that reason I think it is important we 
go into it, coupled with the fact the man insists and always 
has, that he was not even in town. 

Mr. Burke. I submit, your Honor, the petitioner—proper 
motion should be made to the Court for leave to be allowed 
to examine the minutes of the Grand Jury. 

Mr. Lichtenberg. May I make a motion, if the Court 
please, at this time, to permit the examination of the District 
Attorney’s record? 

Mr. Burke. Now that is a bird of another color. If your 
motion is to be permitted to examine the minutes of the Grand 
Jury? The Grand Jury is an arm of the Court, the District 
Attorney is not. 

Mr. Lichtenberg. You say you have no minutes? 

Mr. Burke. I say we have none. 

Mr. Lichtenberg. Mr. Hull is also an officer of the Court. 
The Court. My recollection is that the regulation from the 
Attorney General directs you now to produce these papers only; 
when his authority has been first obtained. 

Mr. Burke. Yes, sir. 

The Court. May I ask whether or not that matter has been 
taken up with him? 

172 Mr. Burke. Well, this subpoena is directed to Mr, 
Curran and referred to me by his secretary, with a note 

to take care of it. 

The Court. That is all you want. 

Mr. Lichtenberg. I think that regulation refers to matters 
under investigation. This case already has been in court and 
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tried by a court and jury. What information it might have 
upon the prosecution of certain cases cannot be so highly con¬ 
fidential as to preclude us- 

The Court. What you want to see is the statement made 
to the District Attorney’s office- 

Mr. Lichtenberg. By Rolinson and by the Overmahles. 

The Court. After the Overmahle case was presented to the 
Grand Jury? 

Mr. Lichtenberg. Yes, sir. 

The Court. Well, does your objection go to the point of 
not permitting me to see that statement, or are you unwilling 
to do that? 

Mr. Burke. I object to there being received in evidence— 
yes, I do. 

The Court. I am asking: Are you willing to let me see it 
before I rule on your objection? 

Mr. Burke. No, sir. 

The Court. Very well. 

Mr. Burke. I say I am not willing unless your Honor 

173 overrules my objection. 

The Court. Well, have you any authority? 

Mr. Burke. Oh yes; I have some- 

The Court. I am asking whether your opponent, upon the 
original question, has any authority. 

Mr. Lichtenberg. If the Court please, the matter under in¬ 
vestigation—possible prosecution or lack of possible prosecu¬ 
tion is one thing—I feel that is what that is primarily directed 
to. In that connection, I may call your Honor’s attention to 
one matter which was before Chief Justice Groner. 

Miss Ethel Fulens filed suit against Judge Hobart Neumann 
to restrain him from imposing sentence. At the same time this 
Miss Ethel Fulens proceeded to file complaint with the District- 
Attorney’s office against the Judge. 

Investigation ensued. She put Lt. Sheiman, who was chief 
investigation, on the stand, in order to reveal what the investi¬ 
gation did show. 

Then, objection was made. Then she put someone else on 
the stand. At that time they argued this particular regulation, 
that the investigation by the United States Government, 
whether it be in a criminal or civil matter, is a matter of such 
importance that you cannot be compelled to divulge that 
information. 

Here we have a case that is closed; here we have a 

174 case that has been presented to the .Grand Jury, he has 
been convicted and served 5 out of 15 years sentence. 

What is confidential about that? 
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Now, the United States Government or its representative 
should be the first to go to the assistance of a man who feels he 
has been improperly convicted, especially a man who is inno¬ 
cent, or claims to be innocent. Are we here just to play on 
rules or are we here to see that justice is done, so far as we can 
give it under the law? 

Now, I think in all fairness, that particular regulation cannot 
possibly apply to such a proceeding. This proceeding today 
is unusual. 

All I want my friend to let me see is what evidence, or what 
information, was afforded the Grand Jury, to see if this man had 
a fair, a legal, a constitutional trial. 

That is all I want. 

I don’t want to bring suit against anybody. The informa¬ 
tion will not be used against anybody in any trial. I can assure 
you of that right now. If these people perjured themselves, I 
can assure the Government we do not expect to ask for a war¬ 
rant on the charge of perjury against them. 

I just want to see that this man’s rights are adequately pro¬ 
tected. 

For that reason, I am constrained to ask the Court’s 

175 attention to this—I know the Court’s feeling about this 
regulation, because that is a regulation the Court has 

never passed on it. 

The United States Supreme Court has said the Attorney Gen¬ 
eral can pass such a rule on matters under investigation. This 
thing has been buried in the file for five years. I will bet you 
took it out of the cellar; didn’t you? 

The Court. I think I must sustain the objection. 

Mr. Lichtenberg. Exception, if the Court please. 

The Court. Granted. How long will your testimony be? 

Mr. Lichtenberg. I venture to say it will take another two 
or three hours. 

The Court. All right, we will take our recess now until 1:30. 

(Whereupon, at 12:45 o’clock p. m., a recess was taken until 
1:30 p. m.) 

176 afternoon session 

(Pursuant to adjournment for the noon recess, the 
hearing was resumed at 1:30.) 

Mr. Lichtenberg. I will call Mr. Sard. 

Whereupon: 

Thomas Sard, a witness called on behalf of the Petitioner, 
having been first duly sworn, was examined and testified as 
follows: 
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Direct examination, by Mr. Lichtenberg: 

Q. Mr. Sard, in response to this subpoena duces tecum, did 
you bring into court a photograph of Carl Brown?—A. I have 
a photograph of one Kyle Brown. 

Q. Was this photograph taken from the official files?—A. 
That is right. 

Mr. Lichtenberg. I offer for identification at this time and 
offer it in evidence. 

Mr. Burke. I object to the offer in evidence. 

The Court. It is offered for identification first. 

Mr. Burke. This is identification? 

Mr. Lichtenberg. I will connect it up a little later, if the 
Court please. 

The Court. All right. 

Mr. Burke. No objection. 

(Exhibit No. 7 was received into evidence.) 

177 By Mr. Lichtenberg: 

Q. Are you permitted to leave these photostats with 
the Court?—A. Yes, sir. 

Q. Do you have another record, a record of the line-up re¬ 
quested in the subpoena?—A. That is right. 

Q. Were you present at this line-up?—A. No, I was not. 

Q. Let me have it please, sir?—A. I am merely the custo¬ 
dian of the records. 

Q. This record was taken out of the regular file of the Dis¬ 
trict jail?—A. That is right. 

Q. It was made in the regular course of business?—A. That 
is right. There are two line-ups. Which one do you wish? 
Q. Let us see both [handing to Mr. Lichtenberg], 

By Mr. Lichtenberg: 

Q. I show you a paper. Will you tell the Court the date 
on that paper, and what it is?—A. That is a record of the line¬ 
up which was conducted at the District Jail on September 23, 
1937. 

Q. Who were the identifying witnesses?*—A. Mr. and Mrs. 
Edward Hovermahle. 

Q. And Officer Rolinson?—A. The line-up was requested 
by F. L. Rolinson of No. 1 Precinct. 

Q. Does that record reveal who was identified? 

Mr. Burke. Objection. 

178 By Mr. Lichtenberg: 

Q. This entry was also made in the general course 
of business, was it not?—A. That is right. 

The Court. What is the ground of the objection? 
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Mr. Burke. To the relevancy of the evidence. If the proof 
that this man or some other man was identified, or that the 
complaining witness was mistaken about the identification, 
and identified someone else, it is not a proper issue in this 
proceeding. 

The Court. May I see it? 

(The article was handed to the Court.) 

Mr. Lichtenberg. I take it, if the Court please, it shows 
who was identified. 

The Court. I overrule the objection. 

By Mr. Lichtenberg: 

Q. Does that record reveal who was identified as the person 
committing the alleged crime?—A. Yes. 

Q. Tell the court.—A. A notation at the foot of this record 
made by the officer of the jail who was in charge of the line-up 
is as follows: “Identified by Mr. Hovermahle, but not by Mrs. 
Hovermahle.” This was on the- 

Q. You were not present, were you?—A. No. 

Mr. Lichtenberg. I offer this in evidence, if the Court 
please. 

By Mr. Lichtenberg : 

179 Q. Who was the man who identified him?—A. Well, 
on the reverse of this form, the names of the persons 
who were in the line-up, there were 9 persons. 

Q. Do you have a notation as to who was picked?—A. Yes. 

Q. What is the name of the person who was picked?—A. 
The name of No. 2, Kyle Brown. 

Q. In that line-up was Heywood Pope present?—A. Yes, 
Heywood Pope was present. 

Mr. Lichtenberg. I offer it in evidence, if the Court please. 

The Court: Let me see it. All right, it may go in. 

(Exhibit 8 was received in evidence.) 

Cross-examination by Mr. Burke: 

Q. Mr. Sard, you say the record reveals Mr. Hovermahle 
identified him?—A. Mr. Hovermahle identified Heywood 
Pope. 

Q. Who identified Mr. Brown?—A. Mrs. Hovermahle. 

Q. Is that revealed by the terms of the record?—A. I think 
so; that is how I interpret this record. On the reverse side is 
an attachment showing the names of the persons in the line-up 
and after the name No. 2 is a notation “Lady picked.” 
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180 And opposite the name No. 5, Heywood Pope, is an 
entry, “Man picked.” 

Q. And that photograph, from what files did you take that 
photograph?—A. This photograph is from the files of the Dis¬ 
trict jail, and is the person, Kyle Brown, mentioned here. 

Q. Is this man now in custody?—A. No, he was in custody 
on August 14, from then until September 28, 1937. He was 
transferred to the work house at Occoquan. 

Q. Is this a photograph made by a photographer from the 
jail?—A. That is right. 

Q. That is how you have it in your record?—A. That is 
right. 

Re-direct-examination by Mr. Lichtenberg: 

Q. Who has access to these records, Mr. Sard?—A. I am the 
officer in charge of the records. 

Q. Do you keep them under lock and key?—A. Yes. 

Q. Would it be possible for Heywood Pope to substitute 
photographs among the official records of the jail?—A. I be¬ 
lieve not. The photographic—the photograph identified by a 
number. 

Q. I was going to ask you that. In this photographic 
process at the jail, Washington, D. C., they have to be num¬ 
bered?—A. That is right. 

181 Q. There is no question in your mind that this is a 
photograph taken by the official photographer of the 

jail?—A. That is right. 

Mr. Lichtenberg. I think your Honor has received this in 
evidence. 

The Court. Is this the photograph of the man he said the 
lady identified. 

Mr. Lichtenberg. Yes, sir. 

The Court. All right, what do you say? 

Mr. Burke. It has been offered in evidence, already—I as¬ 
sume it is in. 

The Court. It has been offered for identification; it is now 
offered in evidence. 

Mr. Lichtenberg. I offer it in evidence. 

Mr. Burke. I do not object to the offer in evidence now. 

The Court. It will be received. 

(Exhibit 9 received into Evidence.) 

Mr. Lichtenberg. That is all, Mr. Sard. • 

The Witness. May I be excused? 

Mr. Lichtenberg. What do you want us to do with these 
records, shall I bring them back to you? 

562636—43-8 
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The Court. Better leave them in custody of the clerk. 

Mr. Lichtenberg. I will call Captain Tucker. 

182 Whereupon: 

Captain Charles Edward Tucker, a -witness appear¬ 
ing on behalf of the Petitioner, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Lichtenberg : 

Q. Your name is?—A. Charles Edward Tucker. 

Q. You are an officer of the District Jail?—A. Yes. 

Q. Are you acquainted with Heywood Pope, the Petitioner 
in this case?—A. Yes, sir. 

Q. Do you know a man by the name of Kyle Brown?—A. 
I know of him; yes. 

Q. Directing your attention to this document, will you tell 
the Court just what it is?—A. Well, on this date there was a 
letter, I believe a man and woman came down in company 
with a officer and asked for a line-up of Pope. I allowed the 
line-up, and the woman was first, and she picked out a man 
that she said she thought was Pope. 

Q. Was this the man? [showing witness picture.] 

Mr. Burke. Your Honor, I object, on the same ground. 

The Court. Objection overruled. That is the man. 

By Mr. Lichtenberg: 

Q. That is the man?—A. That is the man, K. Brown. I 
called him to the front and asked her was this the man, and 
she said, “Yes.” 

1S3 Then the man came in, but he identified Pope. 

Q. Now, when Mrs. Hovermale, the lady was present, 
for identification of Brown, was Mr. Rolinson, Detective Ser¬ 
geant Rolinson present?—A. He was at the back. He didn’t 
come up. 

Q. Did he come up at any time during that?—A. All during 
the procedure. 

Q. You mean he was not present during the identification?— 
A. He was in the back but he never came up to the bars. 

Q. Could he see what was going on?—A. He could not see. 

The Court. Could he see what the witnesses were doing? 

The Witness. Yes, sir. 

Mr. Lichtenberg. That is all. 

Mr. Burke. No cross examination. 

(Witness excused.) 

Mr. Lichtenberg. I will call Mrs. Hovermale. 

The Court. What do you propose to show by her? 
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Mr. Lichtenberg. I propose to show by her she read the— 
she made the identification at the jail. She was never called 
as a witness by the United States, neither was she informed— 
nor was the defendant informed that she was available, if she 
was available. 

Whereupon: 

1S4 Mrs. Edward M. Hovermale, a witness called on be¬ 
half of the Petitioner, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Lichtenberg: 

Q. You are Mrs. Edward Hovermahle?—A. Yes, sir. 

Q. You live at Brunswick, Maryland?—A. Yes, sir. 

Q. Your husband is employed by the Baltimore & Ohio 
Railroad?—A. He was. 

Q. He is retired now, is he?—A. Yes. 

Q. Mrs. Hovermale, I believe you and Mr. Hovermale were 
in the city of Washington on April 7, 1937?—A. Yes. 

Q. At that time I believe your husband’s pocket was picked, 
is that right?—A. Yes. 

Mr. Burke. I object, your Honor. He has indicated a 
date—the date, I believe. 

Mr. Lichtenberg. Excuse me. 

By Mr. Lichtenberg : 

Q. On the third, you are right. I was not trying to misstate. 
Did you ever see the man who picked your husband’s pocket?— 
A. I seen him when he was near the gate after he picked the 
pocket. 

Q. Do you see that man in court today?—A. Yes, sir. 

Q. Where is he?—A. Right there. 

Q. This fellow Pope?—A. Yes, sir. 

Q. Are-you positive of that?—A. Yes. 

185 Q. Now this happened 7 years ago, 8 years ago?—A. 

Yes. 

Q. But today you are positive that is the man?—A. Yes, 
sir; I am. 

Q. Now directing your attention to September, 1937, did 
you go to the District Jail to view 7 or 8 men in a line?— 
A. Yes, sir; quite a number. 

Q. A number of them. Did you pick out the person who 
was guilty at the time?—A. No, sir; I didn’t. 

Q. Who did you- 

Mr. Burke. I object. 




114 HAYWOOD POPE VS. RAY L. HUFF ET AL. 

By Mr. Lichtenberg: 

Q. Who did you pick out? 

The Court. What is the objection? 

Mr. Burke. The same objection as before, and secondly, 
that he is now destroying the testimony of his own witness 
who has just now testified. 

The Court. Objection overruled. 

The Witness. I did not pick out anyone, because I could 
not find a man that looked like him. 

By Mr. Lichtenberg: 

Q. Mrs. Hovermale, did you ever pick this man out as the 
man who robbed your husband?—A. Yes. 

Q. Was that the man you picked out?—A. That is the 
man. 

Q. Is that the man who robbed your husband?—A. Yes, 
sir. 

186 Q. Then it is not that man, is it?—A. No. Isn’t that 
he? 

The Court. What is that? 

Mr. Lichtenberg. She asked me a question as to who it 
was. 

By Mr. Lichtenberg: 

Q. This is the man who robbed your husband. Take a 
good look at him, Mrs. Hovermale. This is very important. 
If you are not sure; say so.—A. No, sir; that is not the man. 

Q. That is the man you picked out in September, Mrs. 
Hovermale?—A. That is not the man I picked out. 

Q. Why are you so sure now, you say that is not the man 
you picked out?—A. No; that is not the man I picked out. 

Q. Mrs. Hovermale, did you notice this gentleman in the 
uniform who just came in, the man with two gold bars on 
his shoulder?—A. Yes, sir. 

Q. Did you notice the other man who came in just before 
he did?—A. I did. 

Q. Well those two gentlemen are officers at the District 
Jail and they both say that you picked this man as the man 
who robbed your husband.—A. Well, he don’t look like that 
now. 

Q. But they say you picked that man, was that the 

187 man who robbed your husband?—A. I could not tell 
you that. 

The Court. What was the rest of your answer? 

The Witness. That looks like the man I picked. 

Mr. Burke. Objection. 
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The Court. What did she say? 

The Witness. That looked like that man. 

The Court. Does it? 

The Witness. Yes 

Mr. Burke. If Your Honor please, there is no showing that 
this witness testified at the original criminal proceeding. Now, 
if she didn't- 

The Court. I thought it was conceded that she did not. 

Mr. Burke. She didn’t. 

The Court. Is that true? 

Mr. Burke. To the best of my belief it is. The complainant 
witness was someone else. Then her identification was made 
and the other complaining witness’ testimony—this is clearly 
a proceeding de novo here. 

The Court. Well, do you object? 

Mr. Burke. Yes; I object. 

The Court. Overruled. 

By Mr. Lichtenberg: 

Q. Now you didn’t testify in the courtroom, did you?— 
A. No, sir. 

188 Q. Were you in the courthouse at the time this man 
was on trial? And your husband testified?—A. I was 
not in the courtroom. 

Q. Where were you?—A. I was right outside. 

Q. You were never called as a witness? 

The Court. Where did she say she was? 

Mr. Lichtenberg. She said she was right outside. 

By Mr. Lichtenberg: 

Q. You were never called as a witness, were you?—A. No, 
sir. 

Q. Now, when did you come to Washington?—A. I came 
down yesterday. 

Q. Where did you spend the night?—A. At a friend’s. 

Q. Did you, since you arrived in Washington, see Mr. Raw- 
linson?—A. No. 

Q. Did anybody show you any photographs, either last night 
or this morning?—A. No. 

Q. Did anyone discuss this case with you?—A. No, sir. 

Q. Then why, Mrs. Hovermale, are you so positive today, 
almost 8 years after the occurrence, that this is the man who 
robbed your husband?—A. Well, it looks like him. No more 
than he has grown a little fleshy. 

Q. You are positive when you identify—you were sure 
when you identified this man that he was that man, 
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189 weren’t you?—A. Yes; I was, but today he has grown 
a little fleshy. 

Q. But you have not seen this man for a number of years, 
have you?—A. No, sir; I have just seen—this is the first 
time I have seen him. 

Q. Mrs. Hovermale, you are trying to give us your best 
recollection, is that right?—A. Yes. sir; I am. 

Q. Are you sure this is the man?—A. Well, it was to the 
best of my knowledge. 

Q. What do you base that knowledge on?—A. Well, princi¬ 
pally his face and the back of him. around the back of his neck, 
looks like him—the man who robbed my husband and went 
out of the gate, and he went toward the Pennsylvania Railroad. 

Q. If that is so, why did you identify this man 8 years 
ago?—A. Well, I don’t know. 

Mr. Lichtenberg. That is all, Mrs. Hovermale. 

Mr. Burke. No questions. 

Mr. Lichtenberg. I will call Mr. Hovermale. 

(Witness excused.) 

The Court. What is the object of Mr. Hovermale’s testi¬ 
mony? 

Mr. Lichtenberg. If the Court please, Mr. Hovermale, be¬ 
fore he identified this man at the jail was shown a photograph. 
In other words, we feel he was coached before any 

190 identification was made. 

The Court. I think that is frequently done. It only 
goes to the weight of his testimony. Is that all you propose to 
show by him? 

Mr. Lichtenberg. I expect to show if the Court please that 
he never saw that man who jostled him and didn’t know any¬ 
thing about it until he got to the train, that is when he first 
discovered that his pocket was picked. 

The Court. That is just retrying the case. 

Mr. Lichtenberg. Yes; if the Court please, I am con¬ 
strained to admit that, in view of this proceeding, but it is 
important to the petitioner. 

The Court. I am sorry. It is important to every complain¬ 
ant who is—who thinks he is erroneously convicted. I don’t 
think I have the power to try the case over again. 

Mr. Lichtenberg. I tender his testimony then, and I take 
it that the court overrules the proffer, and I note an exception 
to your Honor’s ruling. 

The Court. Yes. 

Mr. Lichtenberg. I will recall Mr. Rawlinson. 
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Whereupon Fred L. Rawlinson, a witness having been pre¬ 
viously sworn, resumed the stand and testified further as 
follows: 

191 Further redirect examination by Mr. Lichten- 
berg: 

Q. Since we adjourned for lunch, I believe you found another 
record?—A. I did. 

Q. Will you let us have it, please? You have changed this— 
you have taken this record from the Detective Bureau?—A. 
That is right. 

Mr. Lichtenberg. If the Court please- 

The Court. Yes. 

192 Mr. Lichtenberg. If the Court please, this is a rec¬ 
ord dated April 5, 1937, reporting Hovermale, Bruns¬ 
wick, Maryland, concerning a pickpocket and that is what he 
inquired about, and then the described is by: “A tall, thin 
colored man wearing a light suit and hat.” 

Mrs. Hovermale saw the man jostle her husband. This is 
the original complaint, that is known as the Statement of Facts. 
It does not show that Mr. Hovermale ever saw the man who 
picked his pocket. I offer it in evidence, if the Court please. 
The Court. May I see it? 

Mr. Burke. I have seen it, your Honor. 

Mr. Lichtenberg. Now, if the Court please, I again offer 
to have Mr. Hovermale take the stand. 

The Court. What do you propose to show by him? 

Mr. Lichtenberg. That he made a confession to the Police 
Department. 

The Court. Dc you propose to have him admit that he never 
saw the man who jostled him? 

Mr. Lichtenberg. Yes, sir; I expect Mr. Hovermale will 
tell us today he never saw the man. If so, your Honor can 
see what that would mean to the trial previously had. 

The Court. All right, we will his testimony then. Is that 
all of Mr. Rawlinson? 

Mr. Lichtenberg. No, sir. He will be excused for a 

193 minute or so, and I will recall him later. 

Whereupon Edard M. Hovemale was called as a witness, 
and having been first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Lichtenberg: 

Q. You are Mr. Edward Hovermale?—A. I am Edward 
Hovermale. 

Q. Edward Hovermale?—A. Yes, sir. 
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Q. Formerly employed by the Baltimore and Ohio Rail¬ 
road?—A. I was, but I not at the present time. 

Q. You are retired?—A. Sir? 

Q. You are retired?—A. Retired. 

Q. Do you remember specifically on April 3, 1937, your 
pocket was picked, is that right?—A. My pocket was picked, 
but I just cannot give the exact date. 

Q. That is about the correct date—we are not trying to 
establish the date.—A. Yes. I cannot establish the date. 

Q. I believe that your pocket was picked just as you were 
going into the gates to the trains, is that right?—A. Just as I 
was going out of the gate to board the train. 

Q. When did you first know that your pocket was picked?— 
A. When I was going to give the gateman my ticket. 

194 The Court. What did he say? 

The Witness. When I showed the gateman my trans¬ 
portation. 

Mr. Lichtenberg. You mean when you stopped to show 
the gateman your transportation? 

The Witness. Yes. 

By Mr. Lichtenberg: 

Q. Until that moment you didn’t know that your pocket- 
book was gone, did you? 

Mr. Burke. Objection. 

The Court. Objection overruled. 

The Witness. No; I didn’t, because it was already gone, 
already gone. 

By Mr. Lichtenberg: 

Q. Did you know when your pocket was picked?—A. Well, 
it was just about picked three minutes—not more than five 
minutes before I reached for it to show it. 

Q. Do you know who picked your pocket, from your own 
knowledge?—A. No; but I seen a very mysterious man move 
right around where I was. 

Q. But of your own- 

The Court. Let him give his answer. 

Mr. Lichtenberg. I was going to come to that in a 
moment. 

195 By Mr. Lichtenberg : 

Q. Give your answer again.—A. I don’t know who 
picked my pocket, but I seen a man make some very mysterious 
moves around where I was standing at the gate, and go out. 

Q. At the gate to get on the train?—A. Yes, to get on the 
train. 
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Q. But you don’t know who picked your pocket, do you?— 
A. No. 

Q. Now, when you were present at the trial- 

The Court. Wait a minute. Let me find out what he did see. 

Mr. Lichtenberg. Yes, sir, glad to have you. 

The Court. What did you see there? 

The Witness. Well, I was standing at the gate waiting for 
the gate to be opened to board the train, I arrived at the gate 
before five minutes, before leaving time of the train, and a 
man—my wife was standing in behind me, I had two packages, 
one in each hand, and a man came up, he was very restless and 
crowded my wife away from my back and crowded between her 
and me, that would be to my back and to her front, and by 
doing that he caused me to direct my attention to him, and I 
turned around toward him and made a very definite look at him, 
to identify him, to see who was making such a move at the sta¬ 
tion at that point. 

The Court. Who was that man? 

196 The Witness. Well, he was a colored man. 

By Mr. Lichtenberg: 

Q. Do you see him today here?—A. Ido. 

Q. Where is he?—A. (The witness identified the Petitioner.) 

Q. Mrs. Hovermale got a better look at him than you did, 
didn’t she?—A. Well, I turned around and looked at him right 
straight. I stood right in front of him and I looked right 
straight up in his face, I saw him, he had on a light suit of 
clothes on that day. 

Q. Didn’t Mrs. Hovermale identify this man (indicating 
photograph) as the man who picked your pocket? 

Mr. Burke. Objection. 

The Court. Sustained. 

By Mr. Lichtenberg: 

Q. Were you present at the line-up on September of 1937 at 
the District Jail?—A. I was. 

Q. Was Mrs. Hovermale present?—A. Yes, sir. 

Q. Were you present when she identified someone?—A. No, 
sir. 

Q- You were not even in the room?—A. No, sir. There was 
only one in the room at a time. 

Q. On your way to the jail to identfy the suspect in your case, 
did anybody show you a photograph of a man ?—A. I was 

197 down on the Police Station, at the Police Station, and 
they laid there a big ledger down, something like that, 

full of a whole lot of pictures and remarked that I could 


120 HAYWOOD POPE VS. RAY L. HUFF ET AL. 

glance through that and see if I can see anybody that looked 
like the man that I saw in the station. I glanced through—I 
don’t know how many, they sat back there off of the line at the 
desk, and I came to a certain man and that is where I stopped. 

The Court. Who was that? 

The Witness. There is where I stopped. 

By Mr. Lichtenberg: 

Q. Did they show you any photographs in the automobile 
taking you to the jail?—A. Who is that? 

Q. Did Mr. Rawlinson show you any photographs when he 
drove you to the jail?—A. No, sir. 

Q. Directing your attention to the previous file in this Court 
before Mr. Justice O’Donoghue, did you not testify that you 
were shown a photograph of this man on your way to the jail to 
identify him?—A. I cannot recall that. 

Q. You do recall you and Mrs. Hovermale were taken by In¬ 
spector Rawlinson—by Detective Rawlinson—in an automobile 
to the jail?—A. We went to the jail, yes; they took us to the 
jail to identfy a man at the jail. 

Q. What were you discussing enroute to the jail, if you re¬ 
member?—A. I could not tell you that. 

198 Q. Weren’t you talking about the robbery?—A. Oh, 
we might have mentioned something with regard to the 
robbery, and what had happened, but- 

Q. Excuse me, go ahead.—A. But to specify anything at 
this time, I cannot recall, I don’t know. 

Q. Did you not discuss the physical characteristics of the 
man involved, whether he was tall or dark, or small or big or 
little?—A. No, I may have done that, I may have kind of spec¬ 
ified the type of man. 

Q. Was not anything suggested to you by Detective Rawlin¬ 
son?—A. Give me that question again, please. 

(Whereupon, the pending question, as above recorded, was 
read by the reporter.) 

The Witness. No, sir. 

Mr. Lichtenberg. That is all. 

Mr. Burke. No questions. 

Mr. Lichtenberg. Just a moment, please. 

By Mr. Lichtenberg: 

Q. You made a complaint of this pocket-picking sometime in 
April, did you not?—A. What is that question, now? 

Q. You made a complaint about your pocket being picked in 
April?—A. I made a complaint when we got on the train to 
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the conductor to take up the transportation and he wrote itt 
out. 

199 Q. To the conductor.—A. Yes. 

Q. When did you first see any photographs?—A. Any 
photographs? 

Q. With reference to his man.—A. Why, it was when I was 
down there at the Police Station. 

Q. In September, was that?—A. I just could not recall the 
date. 

Q. We have here a document, Mr. Hovermale, that recites 
that you and Mrs. Hovermale were present September 23,1937, 
at the District Jail for a line-up—is that correct or not?—A. I 
won’t say that. 

Q. Will you say it is wrong?—A. I cannot recall the positive 
date. 

Q. That has been identified by the official at the jail—so you 
will not say that that is correct?—A. No, I won’t say that. 

Q. You won’t say that?—A. I won’t say it is wrong and I 
won’t say it is right. 

Mr. Lichtenberg. That is all, thank you, Mr. Hovermale. 
(Witness excused.) 

The Court. Proceed. 

Mr. Lichtenberg. Yes, sir. 

Mr. Rawlinson. 

200 Whereupon Fred L. Rawlinson, a witness, having 
been previously duly sworn, was recalled and waS further 

examined and further testified as follows: 

Redirect examination—Further, by Mr. Lichtenberg: 
Q. Mr. Rawlinson, directing your attention to September 
23,1937, did you have occasion to go to the District Jail in com¬ 
pany with Mr. and Mrs. Hovermale?—A. Yes, sir. 

Q. Prior to that time—prior to your trip to the District Jail, 
did you show Mr. and Mrs. Hovermale some photographs?— 
A. No, sir; I didn’t. 

Q. Did anybody for you show them any photographs?—A. 
No, sir; not that I know of. 

Q. Do you know whether or not they went through the gal¬ 
lery at the police headquarters?—A. Not in September. 

Q. When did they?—A. They may have seen it before that, 
I don’t know. 

Q. You were present at the line-up on September 23,1937, at 
the District Jail?—A. I was at the jail; yes, sir. 

Q. Can you tell us who Mrs. Hovermale identified as the man 
who picked her husband’s pocket?—A. I was not inside of the 
rotunda at all. 
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Q. Where were you?—A. I was outside 'the door 

201 leading into the rotunda. 

Q. Could you look in?—A. No, they would not let 
me in there. 

Q. You are informed, however, are you not, that Mrs. Hover- 
male did not identify Haywood Pope?—A. That is right. 

Q. Is that the reason she was not called as a witness? 

Mr. Burke. Objection, your Honor, the Officer would not 
have any control as to who was called as a witness. 

The Court. I think it would be proper to find out what, if 
anything, he said to the prosecuting attorney about that. 

Mr. Lichtenberg. I was going to follow up just with that, 
sir. 

The Court. I don’t think he would know why she was not 
called. 

By Mr. Lichtenberg: 

Q. Did you report to Mr. Robb, who prosecuted Mr. Pope, 
the occurrence at the jail?—A. I did. 

Q. And did Mr. Robb have anything to say about that?— 
A. I reported the witness, and that is all I had to do with it— 
I mean, what I witnessed. 

Q. You reported to him that Mrs. Hovermale could not 
identify the man who robbed her husband, is that so?—A. I 
didn’t report she could not identify him. 

202 Q. The man who robbed her husband.—A. I didn’t 
report anything, I said she didn’t pick Haywood Pope 

out of the lineup. 

Q. On your way to the jail, what discussion did you have 
with Mr. and Mrs. Hovermale?—A. I cannot recall the dis¬ 
cussion I had while we were going to the jail. I know I may 
have talked with them, but I don’t recall. 

Q. Don’t you usually, when you are out on an investigation 
of that kind, discuss the physical characteristics of the sus¬ 
pect?—A. I probably asked them what took place at the Union 
Station in Washington that day of the report. 

Q. Do you remember if you could say that you met them at 
the station on the 23d of September 1937, the same day that 
you went to the jail?—A. I believe it was. 

Q. Well, from the station, -did you not take them to Police 
Headquarters first?—A. I cannot recall whether I took them 
to Headquarters or straight to the jail. 

Q. Did you not, before you took them to the jail, show 
Mr. Hovermale a gallery of photographs?—A. I didn’t show 
Mr. Hovermale any gallery. 
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Q. Did anybody show them any photographs?—A. He may 
have seen the gallery at the time right after this happened, I 
was not there, I was not present. 

203 Q. Well, he was to take a train somewhere to his 
home in Maryland at the time it happened, and he got 

on to the train. Now, did he at some time see some pictures 
in the gallery?—A. Oh, that was prior to September 23. 

The Court. Do you know when that was? 

The Witness. I don’t know. 

The Court. Why do you say it took place? 

The Witness. Because I am only repeating the thing there, 
I can only say this, I am repeating the words of another man. 
The Court. Who was that other man? 

The Witness. Sergeant Smith, retired. 

The Court. Who is that, Officer Smith? 

The Witness. Yes, sir; he is now retired. 

By Mr. Lichtenberg: 

Q. Was he working on that case?—A. He was on the Rob¬ 
bery Squad theh. 

The Court. Are you both content to have Mr. Smith’s state¬ 
ment about that? 

Mr. Burke. What would Mr. Smith’s statement be, sir? 
The Court. He can tell us, Mr. Rawlinson can tell us. 

Mr. Lichtenberg. If the Court please, let us hear what the 
statement is and see if it is objectionable to one side or the 
other. 

The Court. Is that satisfactory? 

204 Mr. Burke. Yes, sir. 

By Mr. Lichtenberg: 

Q. What did Mr. Smith say?—A. Mr. Smith said he had 

these people and when they came down- 

Q. Did he say when?—A. Around April 9 or 10, I believe 
it was, somewhere in there in the neighborhood of that time. 

They went to the gallery, and they picked out some man. 
Now I don’t recall the names he said. 

Q. Did he say they picked out the same man?—A. Which 
man are you talking about? 

Q. Did he say both of them picked out the same person?— 
A. Well, I don’t know whether it was the same man, but it 
was not Haywood Pope they picked out at that time. 

Q. Mr. Rawlinson, tvas this case presented directly to the 
Grand Jury?—A. It was. 

Q. Will you tell the Court, isn’t that unusual?—A. Well, 
I presented it, they took it up with the District Attorney’s 
Office, and I stopped right there. 
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Q. The District Attorney’s Office?—A. Right here that 
occurred. 

Q. Wasn’t this case continued several times in the Police 
Court before it was presented to the Grand Jury at the request 
of the Government? 

Mr. Burke. Objection, your Honor, unless he knows 

205 of his personal knowledge. 

Mr. Lichtenberg. Vv ell, he was present. 

The Court. If you know of your own knowledge, Officer, 
but otherwise you may not answer. First, do you know 
whether it was continued several times in Police Court? 

The Witness. Your Honor, I don’t know. 

The Court. That is what I mean. 

The Witness. I don’t remember—it may have been in the 
Police Court, but- 

By Mr. Lichtenberg: 

Q. As a matter of fact, Mr. Rawlinson, this matter was 
taken to the Police Court on several occasions and continued 
at your request because you felt you had a faulty identification 
and you wanted to present it direct to the Grand Jury; is that 
correct? 

Mr. Burke. Mr. Lichtenberg had better take the stand. 

The Witness. No. 

The Court. He denies that. 

Mr. Lichtenberg. That is all. 

The Court. You are through with him? 

Mr. Lichtenberg. Yes, sir. 

The Court. You may be excused. 

(Witness excused.) 

Mr. Lichtenberg. I will call Mr. Daniel Pitman. 

206 Whereupon, Daniel D. Pitman, a witness, being first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Lichtenberg: 

Q. Detective Sergeant Pitman, were you in charge of the 
Robbery Squad in September 1937?—A. No, sir, Mister, not 
in charge; I was assigned to the Robbery Squad. 

Q. You were not in charge of the Robbery Squad?—A. No; 
I was not. 

Q. In connection with your official duties as a member of 
the Robbery Squad, did you have occasion to arrest Haywood 
Pope?—A. When was this? 

Q. September 1937.—A. No, I didn’t. 
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Q. Do you know who arrested him?—A. He was arrested 
by Detective Sergeant Rawlinson, who was assigned to the 
Union Station at that time, to the best of my knowledge. 

Q. Did you have any look-out for Haywood Pope?—A. I 
didn’t. 

Q. Can you give us any reason why he was arrested?— 
A. Not of my own knowledge, I cannot. 

Mr. Lichtenberg. That is all. I am sorry, I thought he 
could give us more information, if your Honor please. 

207 (Witness excused.) 

Mr. Lichtenberg. I will recall Mr. Powell. 

Whereupon, William A. Powell, having been previously 
duly sworn, resumed the stand and was examined and further 
testified as follows: 

! 

Direct examination (further) by Mr. Lichtenberg: 

Q. Mr. Powell, you heard Mr. and Mrs. Hovermale testify. 
I believe you testified this morning that to the best of your 
recollection Mrs. Hovermale took the stand?—A. Yes, I did. 

Q. Is that your recollection?—A. No; I recall- 

Q. She was not called to the stand?—A. She was not called 
to the stand. I recall that after she testified just now. 

Q. Do you recall now whether or not the prosecutor, Mr. 
Robb, ever advised you as a matter of record that there were 
other witnesses available which he didn’t intend to call and 
which the defendant could call if you so desired. Did that ever 
happen or did it not?—A. No; I don’t have any such knowl¬ 
edge. 

Q. Were you informed by the prosecutor or anybody that 
Mrs. Hovermale failed to identify this man at the District Jail 
in September 1937?—A. No; I was not. 

208 Q. During the trial of this second case, where the 
Hovermales were involved, was there any antagonism 

either of the judge or jury- 

Mr. Burke. Objection, your Honor. 

The Court. Yes; I sustain that. 

Mr. Burke. Thank you. 

Mr. Lichtenberg. That is all. 

(Witness excused.) 

Mr. Lichtenberg. I will call Mr. Vincent. 

Whereupon, A. B. Vincent, a witness, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Lichtenberg: 

Q. Mr. Vincent, you are acquainted with Haywood Pope?— 
A. Yes, sir. 
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Q. Did you ever have discussion, any occasion to discuss 
with any party the question of appeal of his case, the case of 
United States v. Pope?—A. I did; yes, sir. 

Q. Whom did you discuss the question of appeal with?—A. 
Attorney Powell. 

Q. Did you send Mr. Pope this telegram [showing document 
to witness]?—A. Yes, sir; I did. 

Q. Did you send Mr. Pope this letter [showing docu- 

209 ment to witness] ?—A. Yes, sir. 

Q. Can you tell us now whether or not you had any 
definite understanding whether or not Haywood Pope’s case 
was to be appealed? 

The Court. Let him state what the discussion was. He said 
he had a talk with Mr. Powell. Let him tell us what he said. 

By Mr. Lichtenberg: 

Q. What was the discussion with Mr. Powell?—A. The 
morning after Pope was sentenced, I went over to Mr. Powell’s 
office. I was living here at 503 D Street and I asked Mr. Powell 
concerning Haywood’s case and he said he had filed a notice of 
appeal. I went back to him a week or so afterwards and with 
reference to another attorney associating with him and he said 
he didn’t think it was necessary for him to do that, he had filed 
notice of appeal and was doing everything possible at that 
time. 

Q. You so notified Pope?—A. I wrote him that letter or I 
got my wife to write it and I signed it. 

The Court. When was this? 

The Witness. This was possibly a week or ten days after 
Pope was sentenced; I could not say the date definitely. 

The Court. I though you said you first took it up within a 
day after he was sentenced. 

The Witness. I went directly to Mr. Powell—I left 

210 court with Mr. Powell on that day, in fact. 

The Court. Then the other visit was a week or ten 
days after? 

The Witness. Yes. 

The Court. AH right. 

The Witness. All right. 

The Court. All right. 

Cross-examination by Mr. Burke: 

Q. You say you sent this telegram and letter to Mr. 
Powell?—A. No; I didn’t say that. 

Q. To whom did you send it?—A. I sent it to Haywood Pope. 
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Q. You sent it to Mr. Pope. What was your connection 
with this case?—A. Nothing more than the fact that I knew 
Pope’s father; I have known him quite some time. 

Q. When did your acquaintance with Mr. Pope and his 
family begin?—A. Oh, I knew Pope’s father in Richmond back 
in—not in Richmond, in Norfolk; back around ’24 or ’25. 

Q. How did you know that Pope was indicted or arrested, 
for that matter?—A. I don’t just recall how I knew, it was 
not anything that—it was not any secret at all, everybody 
practically in town knew him; he was a very well known fellow, 
and most everyone knew that he was. 

211 Q. Did you make any effort to secure counsel for 
him?—A. I just said that I did. 

Q. Did you retain Mr. Powell?—A. No, I didn’t. 

Q. Whom did you attempt to retain?—A. I went to Mr. 
Powell and saw him having an associate fellow by the name 
of Mr. Hughes; a fellow by the name of Benny Hughes. 

Q. You went to whom about that?—A. I spoke to Mr. 
Powell about it. 

Q. That was before Mr. Powell was retained?—A. No; I 
could not speak to Mr. Powell before he was retained; that 
was after Mr. Powell had been retained, and he was handling 
his case. I suggested to him to get Mr. Hughes to associate 
himself with him in the case. Mr. Hughes said he would not 
do it without Mr. Powell’s consent. I went to Mr. Powell and 
spoke to him concerning it. 

Q. Why did you do that?—A. In the interest of Pope. 

Q. Did you entertain some opinion as to the ability of Mr. 
Powell?—A. Did I do what? 

Q. Did you entertain some opinion about the ability of Mr. 
Powell?—A. The ability? 

Q. Yes.—A. Why, I would not say yes or no to that, sir. 

Q. What reason can you give for trying to get 

212 another lawyer?—A. I asked Mr. Powell at the time 
if he thought it was necessary for him to have an as¬ 
sociate, and my personal opinion as to Mr. Powell’s ability, I 
don’t think, is of interest, as to what I thought. I didn’t re¬ 
tain him; he had already been retained. When I heard of 
Mr. Pope’s trouble Mr. Powell was representing him. 

Q. Did you discuss with Mr. Pope the matter of his repre¬ 
sentation by counsel?—A. No, I don’t think—in fact, I don’t 
believe I ever recall speaking to Pope about it. I did speak 
to some girl who was a friend of his. 

5G2G36—43-9 
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Q. Pope didn’t suggest that you get another lawyer, did 
he?—A. No; I don’t think he did. 

Q. After the man was convicted did you say Mr. Powell 
said he had filed an appeal; is that right?—A. He said he had 
filed notice of appeal if I remember correctly. , ‘ 

Q. Did he file that in another proceeding?—A. I don’t know 
that he filed that, sir; I am only taking his word for it. 

Q. You are sure he didn’t say that he had filed a motion 
for a new trial?—A. I am certain he told me what I just said, 
filed notice of appeal. I don’t know whether that is a 

213 legal term, I am quite sure that is what he said at that 
time. 

Q. Did you discuss with this petitioner, Mr. Pope, after his 
conviction, what was to be done?—A. I never had discussed 
it "with him; he has been confined ever since. 

Q. You never saw him since he was convicted?—A. Only 
when I saw him in the court the other day. 

Q. Did you see him the day the jury brought in the verdict 
of guilty?—A. If that day I was in court; yes, I saw him. 

Q. Did you have a chance to speak to him?—A. I have never 
spoken to him since he has been arrested. 

Q. Then you never got any message from him to bring to 
Mr. Powell?—A. No; except it was possible through his. 
madam, that is the only way; I don’t recall. 

Mr. Burke. That is all. 

(Witness excused.) 

Mr. Lichtenberg. I will recall Mr. Pope. 

WTiereupon, Haywood Pope, having been previously duly 
sworn, resumed the stand, was further examined and further 
testified as follows: 

Direct examination (resumed) by Mr. Lichtenberg: 
Q. Pope, the record here reveals, Criminal 60,656, no 

214 notice of appeal was ever made. Did you or did you 
not, or did anyone for you, ever note an appeal in that 

case?—A. Ever note an appeal? 

Q. In the case in which the Hovermales were involved.—A. 
No. 

Q. Did you ever tell the judge you wanted to note an ap¬ 
peal?—A. I did. 

Q. When did you tell the judge you wanted to note an ap¬ 
peal?—A. He pronounced sentence on me; that is when. 

Q. The same day?—A. The same day. 
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Q. What did the judge tell you when you wanted to note an 
appeal?—A. The judge said: that is up to you and to your 
lawyer, and I told the lawyer to take care of it. 

The Court. Will you repeat that answer, please? 

(Whereupon, the last answer, as above recorded, was read by 
the reporter.) 

Mr. Lichtenberg. Now, if the Court please, I would like 
to put a question—don’t answer it until the Court rules on it. 

By Mr. Lichtenberg: 

Q. Did you or did you not pick the pocket of Mr. Edward 
Hovermale on April 3, 1937? 

Mr. Burke. Objection. 

The Court. I will let him answer. 

215 The Witness. I did. 

By Mr. Lichtenberg : 

Q. Are you sure of that?—A. I am sure, if that is the last 
thing I ever do in my life, I was not in this city even. 

Q. Pope, everybody in this proceeding is trying to help you. 
Did you pick this man’s pocket—I want you to tell us the ab¬ 
solute truth—did you or did you not pick this man’s pocket?— 
A. I did not. 

Q. How long have you been in the District Reformatory? 

The Court. I don’t think it is necessary to go into that. 

Mr. Lichtenberg. I have no further questions of Pope at 
this time. 

Cross-examination by Mr. Burke: 

Q. Mr. Pope, you heard Mr. Lichtenberg—no. You heard 
Mr. Vincent say he never received any message from you to 
take to Mr. Powell after your conviction.—A. I wrote him a 
letter from the jail, I don’t know whether it was mailed, all 
I can do is write and send it to the office. I didn’t have the 
opportunity of mailing it myself. 

Q. Did you ever try to communicate with Mr. Powell 
?16 directly?—A. The only way I could communicate with 

him was through the mail and the telephone; the tele¬ 
phone you had to write our a request, on the telephone. I 
told him to come down; that is the only way. 

Q. You testified earlier that you did not communicate with 
Mr. Powell—you communicated to Mr. Powell, with Mr. 
Powell, through Mr. Vincent.—A. You misconstrued me: if 
I said that it was a mistake. If I remember correctly, I told 
you that I wrote Mr. Powell several letters and also sent him 
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several telephone calls before I left the jail for Lorton jail, if 
I am correct. That is what I said. 

Q. That was after you were convicted?—A. After I was 
convicted; after I notified the court of my intention to note an 
appeal. 

Q. Did he ever answer those letters?—A. He didn’t. Now, 
the only thing that happened, I sent a telegram to call at the 
jail and you get a slip back that your message was delivered, 
you receive it every time; every time I sent a message the mes¬ 
sage was delivered—you pay five cents for one call, they write 
out what you want and put on the bottom, “The message was 
delivered.” If I—every time I sent a message it w’as delivered. 

Mr. Burke. That is all. 

217 Examination by the Court: 

Q. Now. Mr. Pope, were you guilty in the other 
case?—A. I w’ould say yes. 

Q. What do you mean by “you would say”?—A. I mean yes. 

Q. You did attempt to commit the robbery in the allega¬ 
tion?—A. Yes, sir. 

Q. How many times have you been convicted of crimes?— 

A. Well, several times. 

Q. Well, how many?—A. I would not say very numerous, 
but I should say I was convicted at least twice for felony, 
but my most convictions have been misdemeanors and-. 

Q. What felonies were you convicted of?—A. I was con¬ 
victed of grand larceny and attempted—there were two sepa¬ 
rate offenses. 

Q. There were two separate offenses?—A. Yes. 

Q. Tell me about the grand larceny, when and where did 
that take place.—A. That was Norfolk, Virginia, 1913. 

Q. 1913?—A. Yes, sir. 

Q. How was that crime committed?—A. That was what you 
call sneak-thief. 

Q. What do you mean by “sneak-thief”?—A. It was 

218 what you would call sneak-thief—you try to sneak 
something. 

Q. You went into an office and stole something quietly; that 
was in the office?—A. I attempted to, but I didn’t get in the 
office. 

Q. I thought you said you had been convicted of larceny.— 

A. They charged me w’ith grand larceny, but I didn’t, I just [ 
attempted to steal it. 

Q. When was that?—A. 1913. 

Q. 1934?—A. 1913, sir. 
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Q. 1913; how old were you then? 1 —A. I am 46 now, I 
imagine I was about 16. 

Q. What sentence did you get?—A. Two years, sir. 

Q. Did you appeal that case?—A. No, sir. 

Q. Well now, what was the next felony you were convicted 
of?—A. In Washington; 1922. 

Q. 1922; what was that?—A. Attempted robbery. 

Q. Attempted robbery?—A. Yes, sir. 

Q. What was the sentence?—A. Three years. 

Q. Were you tried in that case?—A. Yes, sir. 

Q. Did you appeal?—A. No, sir. 

Q. You were guilty there, I take it?<—A. Yes, sir. 

Q. Did you have a case before that in Washington?—A. Yes, 
sir; I had a case before that, I was acquitted upon it. 

219 Q. What did they charge you there with?—A. Rob¬ 
bery. 

Q. How did you say—how did they say it was committed?— 
A. It was committed; that was a pickpocket case, sir. 

Q. Were you guilty; you w T ere convicted, that was right?— 
A. That was right. 

Q. That was picking pockets, too?—A. Yes, sir. 

Q. You were convicted here the next time, were you?— 
A. That was February 2,1938, and February 9,1938. 

Q. Didn't you have a conviction here in 1924?—A. No, sir. 

Q. Now. you spoke of a great many misdemeanors—misde¬ 
meanor charges—were not they mostly for larceny or attempted 
larceny?—A. No, sir; they were what you call pick-up. 

Q. What is the difference between pick-up and pocket-pick¬ 
ing?—A. It is a different thing, picking up. 

Q. You were charged with picking somebody up?—A. No, 
sir; not at that time; they can be in a house and they raid the 
house and the people if they have a record they pick them up 
there: 

Q. But finally they convicted you of larceny, didn’t they, 
Pope?—A. (No answer.) 

Q. Have you had a particular occupation in the criminal 
world?—A. Have I in the criminal world? 

220 Q. Yes.—A. Beg your pardon, what did you say? 

Q. Have you had a particular occupation in the crim¬ 
inal world?—A. In the criminal world? 

Q. Never heard of that? Have you had a particular occupa¬ 
tion as a criminal?—A. No; I would not say so, sir. 

Q. Well, this record is a couple of pages long. I suppose 
there are people who pick pockets, earn their living that way. 
Do you consider yourself such a person?—A. I would not. 
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Q. How many times have you been convicted of the charge 
of picking pockets?—A. I would say about three times. 

Q. About three times; you have only been charged three 
times?—A. I think I have been charged about three times. It 
is like anything else, like this case, I can be charged any time 
and a man- 

Q. Just answer the question. I understand you committed 
each one of these offenses as attempting pocket-picking in Sep¬ 
tember.—A. Of course. 

Q. Now, are you a sneak-thief?—A. I don’t give myself no 
name, I would not. 

Q. How many times have you been convicted of stealing as 
a sneak-thief?—A. I told you how many times. 

Q. Tell me again, please.—A. Oh, I imagine about 

221 three or four or five times. From my record there is 
nothing I can rely upon. In fact, my record is the cause 

of my being in this. 

Q. I see that there are more charges here, jostling. Now. 
what do they mean by that?—A. That is in the City of New 
York, that they just catch you in a crowd, you can be going 
downtown, and they charge you with jostling if you had a record. 

Q. Also if they suspect you of trying to pick pockets, jostling 
is a kind of pocket-picking?—A. They -use that term if you 
become a pickpocket. 

Q. Here is a charge in Norfolk in 1912 of attempted robbery, 
is that the one you told me about?—A. No, sir; that was a 
charge that was—if you look at that, you will see I got ten 
days. Nowhere in the world do you get ten days for attempted 
robbery. 

Q. That is what they called it?—A. That could be anything. 

- Q. They also gave you twelve months—is this a different 
charge from the other?—A. Well, you can see- 

Q. I am asking you.—A. All right, that was the 26 of Decem¬ 
ber 1912. I was given one year. 

Q. What was the charge?—A. Wait a minute. One year. 
If you look over there further you will see where I was 

222 locked up in April 1913, therefore, I could not have 
served a year. 

Q. I didn’t ask you that question; I asked you what the 
charge was.—A. I don’t know on that, that is something they 
put on there. 

Q. You just don’t remember.—A. Floating, December, 
1912, there is no- 

Q. You were convicted in March 1913?—A. That is cor¬ 
rect. 

Q. And got two years?—A. That is right. 
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Q. Well, what is your occupation?—A. Well, I am a tailor. 

Q. A tailor?—A. Yes, sir. 

Q. Where do you work at that?—A. I have been in business 
for myself in Chester. I used to have a night club, I had a 
restaurant and night club. 

Q. Well, when you were in Chester you were charged with 
gambling, weren’t you?—A. I gamble all the time. 

Q. What? Well, did you do your tailor business in con¬ 
nection with the night club?—A. No, not necessarily. I had 
a tailor shop, and then I had a night club in Atlantic City, and 
I drove a taxicab. 

Q. I see they are all for this jostling, you say those were all 
in New York?—A. Yes, sir. 

Q. And you were not guilty of any offense in any of those 
cases?—A. No. 

223 Q. You were not trying to pick any pockets in those 
few—in those cases?—A. You don’t have to do any¬ 
thing. 

Q. Were you or weren’t you?—A. I were not. 

Q. You were not. In Boston you were arrested in June 
1934 for larceny from the person. What happened to that 
case?—A. That case is what they call in Boston, they have 
a peculiar law there, call you a vagabond. I served four 
months as a vagabond. 

Q. This is larceny from the person.—A. Larceny from the 
person, I would say is larceny from the person and the case 
was originally vagabond. 

Q. Then in Philadelphia, in December, 1934, attempted 
“p. p.”, I suppose that is picking pockets. Would that be 
what that charge was?—A. Yes, that was in—that was what 
they call a common thief. 

Q. What happened to you in that case?—A. Ninety days. 

Q. Well, “p. p.”—A. You cannot get ninety days for pick¬ 
ing pockets. I was charged before a magistrate. 

Q. Do you remember that case?—A. I remember it. 

Q. What was for what?—A. That was for common thief. 

Q. Was that a conviction?—A. If you got a record you 
were convicted. 

Q. Well, it was because of this record.—A. As I 

224 said before. 

Q. Just a moment. It was just because of this 
record that Mr. Powell thought it was not wise for you to 
go on the stand here and you agreed with him about that?— 
A. I did what my attorney said. 
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Q. All right. Now you want to say something.—A. You 
have presented all the bad things I did. Will you allow me 
to present some of the good things I did? 

The Court. All right. 

The Witness. Excuse me a minute. 

(The witness left the stand and went to his seat.) 

The Witness. And here is an honorable discharge from the 
United States Army that I served in the last World War. 

The Court. Inducted August 5. 1918. and demobilized 
March 22, 1919. Character: very good. 

The Witness. Will you grant me this, I am now serving in 
the civilian defense. • 

The Court. Assistant, first-aid class. 

The Witness. Here is my first-aid course, I have taken two 
in the past. 

The Court. Dated February 25,1942. 

The Witness. Yes, sir. 

The Court. You completed that course? 

The Witness. Since my record has gone into the court. 
The Court. All right, we will attend to that. 

225 The Witness. Will you let this go in? 

The Court. Surely. 

Mr. Lichtenberg. Are you through with him, your Honor? 
Can I question him? 

The Court. Yes. 

By Mr. Lichtenberg: 

Q. With reference to your stay at the District Jail, you can 
come and go as you pretty-w’ell please, can’t you?—A. I am a 
trustee. 

The Court. I don’t think- 

Mr. Lichtenberg. It shows the kind of character he has in 
jail. Now, I think it is material. 

The Court. It may show his character at the present time. 
I don’t think it shows his character then. I don’t think that is 
necessary. 

By Mr. Lichtenberg: 

Q. Pope, you have admitted all these things to the Judge 
about your record that the Court asked you; w'ere you ever in 
a criminal occupation? As a matter of fact, you had been 
making your living pretty nearly all the time from gambling 
activities, haven’t you?—A. I have. 

Q. What sort of gambling activities have you been in all your 
life?—A. I have been in what you call—a booker. 

226 Q. Booking horses? Booking numbers, or what?—A. 


HAYWOOD POPE VS. RAY L. HUPP ET AL. 


135 


Booking—see, for instance, I ran a gambling house, what 
you call a club, I am considered as—what you term—as a 
croupier. 

Q. You were the man who rakes the money in?—A. That is 
right, I am considered, if I may use the term, I am a profes¬ 
sional, I have been paid money, I have been paid as much as 
fifty dollars a week just to protect the house from all cheats. 

The Court. That does not mean the same as a bouncer? 

The Witness. No, just looking around to see that no one 
cheats the house, fifty dollars a week, just to walk from table 
to table to see that no one puts anything- 

By Mr. Lichtenberg: 

Q. Not only watches the various men, that they don’t cheat 
the house, but they don’t trust each other. 

The Court. I don’t know which is the more expert, Mr. Pope, 
or you. 

The Witness. Your Honor, it looks to me like I have been 
locked up because of my record, I am a pretty bad pickpocket. 

The Court. I don’t know whether you are a bad or a good 
pickpocket. 

Mr. Lichtenberg. Now, if the Court please, I am going to 
ask this question. It sounds awfully facetious. 

227 By Mr. Lichtenberg: 

Q. Pope, since this last conviction, haven’t you got¬ 
ten religion?—A. I have. 

Q. How often do you go to church or services?—A. Well, 
since I have been to jail, about eight months, we have no service 
facilities there, but at Lorton, I attend the Christian Science 
services every fourth Sunday. 

Q. If you are released as a result of this proceeding, or after 
you are released at the expiration of your time- 

The Court. I don’t think it is worth while going into that. 

Mr. Lichtenberg. You put all the bad things in his record. 

The Court. That is true, with reference to the question of his 
credibility, and also on the question of how much he knows 
about this criminal procedure, as he remarked to the judge who 
tried him, it was the first charge he had ever heard. I gather he 
has heard a great many. 

The Witness. You don’t see where I said anything at the 
sentence. 

By Mr. Lichtenberg: 

Q. Did you or did you not rob Mr. Hovermale?—A. 

228 I did not, the last words I would ever say in my life, if I 
die when I leave this stand, I did not rob Mr. Hovermale* 
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Mr. Lichtenberg. That is all, if the Court please. I entered 
in evidence, you might call it a certified copy of the record from 
Judge Northan with reference to the fact that the man was 
there. It was all I had in court the other day. 

I might also tell the Court that our witnesses from Chester 
are not here because Pope could not raise enough money to 
pay their way and also pay Hovermale's way here. For that 
reason they are not here. I offered the transcript of record. 

The Court.. Wait just a moment. 

Mr. Lichtenberg. Yes, sir; pardon me. 

The Court. Have you seen this? 

Mr. Burke. No, your Honor. 

The Court. From the certified copy that was introduced at 
the trial, do you contend that there is any substantial difference 
between that and the copy Mr. Powell had? 

Mr. Lichtenberg. About the same thing. 

Now, if the Court please, I would also like to introduce in 
evidence the transcript of record which was prepared by the 
United States Government in the case of Pope v. Hoff 

229 and about which Judge Cobb testified, and I also offer in 
evidence—I don’t happen to have it here—a typewritten 

copy of the record prepared by and for Judge Cobb in further¬ 
ance of his investigation and representation of Mr. Pope. 

The Court. Where is it? 

Mr. Lichtenberg. I do not have it here for the moment, if 
the Court please. I expect Judge Cobb will be in with it at any 
moment. 

The Court. What do you say as to this document? 

Mr. Burke. I think we threshed that out this morning. 

The Court. I took it then- 

Mr. Burke. Yes, sir. 

Mr. Lichtenberg. Now if the Court please, I have talked 
to Mr. Burke, and he is perfectly willing to waive my being 
sworn as to permit me to relate to you the result of my inves¬ 
tigation and trip to Chester with reference to Haywood Pope’s 
witness that I spoke to and what we could develop there. 

Now, they are not here. This is secondary evidence, but I 
submit that it is proper to be received now—because I am coun¬ 
sel, I would rather not be sworn and Mr. Burke is willing to 
stipulate that I will tell the Court just what I found. 

The Court. Is that satisfactory? j 

Mr. Burke. If the issue of identification are to be 

230 considered, faulty identification. I would rather have 
you consider everything that has a bearing on the truth 

of it, and therefore, if Mr. Lichtenberg wants to state what he 
found out 
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The Court. He wants to make a proffer of what he can 
prove. 

Mr. Burke. Well, I think he has already proved everything 
I think he can prove. Now he is going to state the results of 
an ex parte investigation, is that true? 

The Court. I don’t think that would be relevant. He did 
have some discussion as to certain witnesses whom he could 
not get down here, that he would be permitted to tender what 
he Could prove by them. 

In this statement he is going to give his own conclusions 
based on his own investigation. 

Mr. Lichtenberg. I am going to give facts as I have found 
them, I am not going to give any conclusions. 

The Court. What do you say to that? 

Mr. Burke. I waive objection. 

The Court. Well, I think his conclusions as to fact can only 
be conclusions as to facts. It must be only if he would be able 
to prove them by witnesses. I think he should tell us what 
particular witnesses would testify, and we can check that— 
and we can take that as a tender. 

Mr. Burke. Well, in so far as he is going to state 

231 conclusions, of course, they would not be acceptable. He 
said he has made an investigation up there and will 

show not as a tender of proof, but of his own knowledge. 

The Court, I don’t think I could take it that other way. I 
think that I should observe the requirements of legal prac¬ 
tices. Now, if you want to make your tender as to what cer¬ 
tain witnesses will say, why, all right. 

Mr. Lichtenberg. Assuming the witnesses were here, here 
is what I expect I could prove by them. 

The Court. You will have to tell what you would prove by 
each witness. 

Mr. Lichtenberg. Well, Leon Williams was present at the 
establishment of a man named Clayton, the operator of a gam¬ 
bling establishment, on April 2, 1937, the establishment that 
was raided, that he and Pope and several others were taken 
before Judge Northan, that they were close to three hundred 
persons arrested in several raids that the city patrol wagons 
were not utilized, nor were the city police on the raid. The raid 
was conducted by the State Police of Harrisburg; that because 
they had so many persons he and Pope were not released 
until five a. m. April 3; that he and Pope went to Wilming¬ 
ton and got into another game—I failed to ascertain whether 
it was a card game or a crap game; they returned during the 
morning to Chester, and that he borrowed Haywood 

232 Pope’s car and he wanted the car to take his wife to 
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Media, Pennsylvania; that he returned and saw Pope, saw 
Pope several times during the afternoon; that he played 
cards., but that he doesn’t remember whether Pope was in 
the game or not; that he borrowe’ Pope’s car again at eight 
p. m. to go and get his wife. There is no doubt in his mind 
that Pope was in the City of Chester on April 3, and in re¬ 
sponse to the question of what makes him so positive, he was 
there and he told me that it was because of this raid which 
culminated, however, in the indictment of several of these 
politicians. 

I talked to a man named Jack O'Farrell. 202 Market Street. 
Chester, Pennsylvania, the owner of a night club or hotel and 
whose hotel Pope used to reside at. He testified he remem¬ 
bered the raid, and he remembered that Pope was in and 
about the city most of that day. He could not leave the city 
because he had things to attend to, but he remembers seeing 
him several times on April 3. 

I talked to Judge Northan, who is the Alderman of the 
District of the First Ward of Chester, Pennsylvania, and 
he has known Pope for several years. He remembers 
the raid because the raid was in connection with the 
murder of a well-known gambler who testified that the police 
were trying to shake him down. He made some corn- 
233 plaints to the State Police and was found murdered near 
Baltimore. Five gambling joints that he purchased or 
established were raided simultaneously by the State Police, 
that used the puZbic-utility vehicles, buses, to bring them to 
court. 

And before he tried anyone he states that he questioned 
each individual very carefully with reference to their possible 
connection with the murder of this man whose name, I believe, 
was Knight, if the Court please, and he is sure that Pope and 
Leon Williams were released about five o’clock. Judge Nor¬ 
than expressed a willingness to come to Washington if re¬ 
quested provided, of course, his expenses, and so forth, were 
paid. 

A man by the name of—if Case and Richardson were here, 
to what they would testify, if they were here, I cannot say, 
because I have never talked to them. They were unavailable 
at the time I was in Chester, but I feel that they would testify 
substantially as the other witnesses would have if here. 

That, is the Court please- 

The Court. Well, I think that goes solely to the question of 
what you did there. 

Mr. Burke. If these witnesses should testify, of course, 
I object to their testimony on the same ground. 
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The Court. X think I would sustain that objection. It 
would be that the evidence is not admissible in that 

234 form. You have told us what such witnesses would 
testify if here. As to the others those last ones, whose 

testimony you could not get, I don’t think I should make a 
ruling now. 

Mr. Lichtenberg. You mean as to a case? 

The Court. Yes. 

Mr. Lichtenberg. I agree with you. 

The Court. As to them, I don’t think you got enough to- 

Mr. Lichtenberg. I agree with you, I don’t know anything 
about them. 

The Court. Well, they are not here, and nobody knows what 
their testimony would be. 

Mr. Lichtenberg. I am only concerned, if the Court please, 
to have O’Farrell, Williams, and Judge Northan. 

The Court. All right, as to those three witnesses, as I ex¬ 
plained to counsel at the last hearing when I held I had no 
authority to bring them down here, I will assume they are here 
ready to testify and would testify in substance as counsel has 
just stated, and I rule that these questions go to the question of 
guilt or innocence, and is not testimony. I sustain the objec¬ 
tion and you may have an exception. 

Mr. Lichtenberg. The petitioner res+s. 

Mr. Burke. The respondent has no further evidence except 
there is one thing—possibly two matters which were 

235 testified to which reflects seriously on the reputation of 
a member of the bar of this Court, Mr. Powell. Two 

things which were not mentioned this morning and which I 
had no opportunity to repute—those things are, first, the wit¬ 
ness Vincent testified he was told by Mr. Powell he was filing 
a notice of appeal, and secondly, petitioner testified that he 
sent several letters to Mr. Powell requesting that he filed an 
appeal. Mr. Powell has not had an opportunity to answer or 
refute those charges, and if the Court please, I would like to 
call him to the stand. 

Whereupon William A. Powell, having been previously 
duly sworn, resumed the stand and was further examined and 
testified as follows: 

Direct examination by Mr. Burke : 

Q. Subsequent to the conviction of the appellant in the 
Case No. 60656- 

The Court. That is the Hovermale case? 

Mr. Burke. That Hovermale case. 
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By Mr. Burke: 

Q. Did you have any communication from your client?— 
A. I had no communication from him with reference to an 
appeal at all. 

Q. Did he request you to file an appeal?—A. I don’t 

236 know, sir. 

Q. Did you ever speak to Mr. Vincent regarding this 
man’s case subsequent to his conviction?—A. As I testified 
this morning, Mr. Vincent came in and merely said to me that 
he thought Pope got a bad break, but there was nothing in the 
appeal—in the discussion as to an appeal. I did tell him I 
was preparing a motion for a new trial but I had not fully de¬ 
cided just what I was going to do. But I never mentioned the 
fact of an appeal, because at that particular time I would be 
very anxious, I did want to go to the Court of Appeals direct, 
I was very anxious to go to the Court of Appeals. 

Q. Did you ever represent to this Mr. Vincent that you had 
taken steps leading to an appeal?—A. No, sir; I did not. 

Mr. Burke. That is all. 

Cross-examination by Mr. Lichtenberg : 

Q. Mr. Powell, you were retained to represent Mr. Pope in 
the Wilburn case, weren’t you?—A. In the Wilburn case; that 
is right. 

Q. Because this indictment was going to be tried shortly 
thereafter you more or less decided to try that just to assist the 
court, didn’t you?—A. That is right. 

Q. You were not paid a fee for representing him 

237 in the Hovermale case?—A. No, sir. 

Q. There came a time that the jury returned a verdict 
in the Hovermale case and the day he was sentenced, had you 
seen him at the jail?—A. Did I see him at the jail? I believe 
I did once, I am not positive about that. 

Q. Did you discuss finances and an appeal?—A. No, sir. 

Q. Did you discuss finances with your client, Mr. Powell?— 
A. Well, there was no question of appeal in my mind at that 
time and we never discussed it. 

Q. How soon after he was sentenced did you see him?— 
A. I don’t believe I saw him at all. 

Q. I mean after he was sentenced. 

The Court. Before, you say you represented him the second 
case, that is, the Hovermale case? 

The Witness. Well, of course the two indictments were 
presented—in fact, they came up for trial at the same time, 
your Honor, and of course I asked the Court to sever them and 
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the Court did, and I tried one one day, and the other one about 
a week apart. 

The Court. You were employed to represent him in those 
cases, were you? • 

The Witness. In the first case- 

Mr. Lichtenberg. That is the Wilburn case? 

238 The Witness. The Wilburn case. 

The Court. How did you continue in the Hovermale 

case? 

The Witness. More or less to assist the Court. 

The Court. What did you have to do with it. 

The Witness. I mean, there had been no question, he was 
satisfied. 

The Court. You appeared in both cases? 

The Witness. Yes, sir. 

The Court. That is the second? 

The Witness. Yes, sir. 

The Court. Were you assigned by the court to represent 
him? 

The Witness. No, sir. 

The Court. Was the court told that you or any other counsel 
were employed in his behalf? 

The Witness. Not to my knowledge, sir. 

By Mr. Lichtenberg : 

Q. You were not employed on his behalf in the second case, 
were you?—A. Well, not directly. 

Q. It was a voluntary service, was it, Mr. Powell?—A. That 
is right, it was one of those cases where we had assumed cases, 
and I was doing what I could. 

Q. You were volunteering your services in that type of case. 
Now. was that your idea, to gain experience, is 

239 that so?—A. I should say that was so. 

Mr. Lichtenberg. That is all, Mr. Powell, thank 

you. 

Mr. Burke. The respondent rests, your Honor. 

Mr. Lichtenberg. We have no rebuttal, if the Court please. 
Does your Honor want to hear argument? 

The Court. Yes. I would like to know whether the Gov¬ 
ernment proposes to offer any testimony as to whether or not 
Powell was told about the failure of Mr. Hovermale to identify 
the defendant and whether or not he was advised that Mr. 
Hovermale was present and that he could call him as a witness 
if he wanted to. 

Mr. Burke. I believe Mr. Powell testified he was not advised 
as to that. 
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The Court. That is satisfactory to you, is it? You have 
no evidence to contradict that? 

Mr. Burke. No, sir. 

The Court. All right, you may proceed with your argument. 

ARGUMENT BY MR. LICHTENBERG 

Mr. Lichtenberg. If the Court please, this is a rather un¬ 
usual proceeding, this habeas corpus proceeding. It is held 
after a man is sentenced to the penitentiary for fifteen years 
for a crime counsel believes he did not commit. I tell the 
Court in all sincerity that the reason for such a terrific sentence 
of fifteen years for pocket-picking is this piece of paper 

240 your Honor had before you a few minutes ago, that 
record. It is unfortunate, but it is true that every time 

a person charged with crime appears in court and has a record, 
the fact that he has a record, while we know it only goes to 
his credibility, is usually enough to convict him and after the 
jury bring in a verdict of guilty, what is the judge going to do 
when a man appears before him, about to be sentenced, with 
such a bad record? That sentence, if the court please, was 
entirely justified. 

The Court. Mr. Lichtenberg, I have nothing to do with the 
length of the sentence. 

Mr. Lichtenberg. That is right. 

The Court. The question is whether or not there has been 
any matter raised here which this Court can consider on a 
habeas corpus. 

Mr. Lichtenberg. Well, I was coming to that. Now, as a 
. member of the bar of this Court, I have no criticism of the sen¬ 
tence, it was within the judge’s prerogative. With a record 
of that kind, I am saying this was justified, but was he af¬ 
forded a proper trial? Did he get a trial as guaranteed by our 
Constitution? If he did not, was there anything that your 
Honor could do? You have this habeas corpus petition, and 
you must give it careful consideration. It is difficult for 
counsel, and I know it is difficult for the Court. 

241 Now, what do we have here? We have here a man 
who swears by all that he holds holy, he hopes that he 

does not get off the stand alive, that he did not rob the man 
mentioned in the indictment. This man is positive he did, be¬ 
cause he turned around a' took a good look at the man—that, 
I grant you, is going back to the trial of this case—that is no 
concern of this writ. 

Now, sir, what about Mrs. Hovermale? Six years after this 
alleged offense, a lady who is old and weak and I am sure can¬ 
not see very well, is positive that is the man. Why is she 
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positive, if your Honor please? She is positive because at this 
counsel table they are all white men—I am not raising the color 
question. That man sitting there has a badge, he is an official 
of the Court—but over here is the defendant there, and there¬ 
fore she is positive that he is the man who robbed her husband, 
six years after—six long years, if the Court please, and she 
identified this man, not from a photograph, but physical 
presence. 

The Court. Well, Mr. Lichtenberg, you will pardon me, you 
are arguing the question of guilt or innocence. I want to 
confine yourself to the points you rely on. 

Mr. Lichtenberg. I am coming to them. 

The Court. Let us get to them, will you please? 

242 Mr. Lichtenberg. Yes, sir. There is a lady whose 
lack of identification was known to our Police Depart¬ 
ment, Mr. Rawlinson tells a man in the District Attorney’s 
Office that this lady did not identify him, she identified some¬ 
body else. The District Attorney, according to his law book, 
has a duty to protect the innocent as well as to convict the 
guilty. The District Attorney, if he felt this man was inno¬ 
cent, was under a duty to protect his rights, but the District 
Attorney, unfortunately, did like a lot of others did, and he 
proceeded to try this case the best way he could and the only 
way he saw fit, and he failed to tell counsel for the defendant 
that he had a witness available and was not going to use her. 

That, if the Court please, shows first that the trial was not 
altogether fair. 

Now, if the Court please, we have a situation of counsel try¬ 
ing a case that has just been convicted. 

The Court. Have you finished on this particular point? 
Is that all that you are going to say on this point? 

Mr. Lichtenberg. Yes, sir. 

The Court. Well, I think if you have got authority to show 
that it is the duty of the prosecuting attorney to put on all the 
witnesses or, if he does not put them on, to call to the attention 
of the defendant- 

Mr. Lichtenberg. Frankly, if the Court please, I 

243 didn’t think that situation would come up here today, 
and I did not know Mr. Robb knew anything about it. 

I am not prepared with any authorities. 

The Court. All right. 

Mr. Lichtenberg. I have just been handed a case, Johnson 
v. United States, in 1940, as to its accuracy I don’t know- 

The Court. Well, suppose you examine the question and see 
if you can furnish any authorities. 

562636—43-10 
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Mr. Lichtenberg. Well, I take it that your Honor is not 
going to pass that decision this afternoon. 

The Court. If you want to give me any authorities, I think 
that is a questionl would like to be advised about. 

Mr. Lichtenberg. Now, if the Court please, we will go to 
the question of Counsel Powell, in 1937 he was a young man 
just out of law school, had been a member of the bar for two 
years. In two years I am sure he could not have had an awful 
lot of experience. I know from my own sad experience I didn’t 
have many cases either, and in order to gain experience I came 
over to see the judges of this court and ask them to assign me 
some criminal cases to give me experience at somebody else’s 
expense. 

As to not putting Pope on the stand, that was a proper legal 
maneuver. I think Mr. Powell was entirely justified 

244 but, if the Court please, I am afraid Mr. Powell was 

overawed by the Court—the man had just been con¬ 
victed and he is tried again for picking pockets. I am con¬ 
strained to say that Mr. Powell was too overawed to note his 
objections and save his exceptions, and if that is so- 

The Court. I don’t think that you have any evidence that 
he was overawed or was afraid to present the case properly. 

Mr. Lichtenberg. Passing now, if the Court please, the 
only thing, Pope had a record- 

The Court. Wait a minute. Do you wish to say anything 
more on that? As I understand it, your contention is that 
he should have called certain witnesses and that he didn’t- 

Mr. Lichtenberg. Yes; I am going to come to that. 

The Court. All right, go ahead in your own way. 

Mr. Lichtenberg. Now of course in this case there were 
witnesses here which I am informed were here under subpoena, 
I am advised by Mr. Powell that he didn’t even know that they 
were out there; that he, Pope, didn’t know that they were out 
there. 

If that is true, how can we criticise a man for not calling 
witnesses about whose existence he didn’t know anything at 
all? Now, so looking at all these issues, if the Court please, 
I cannot say that was a mistake. 

245 Furthermore, Pope didn’t testify. He told him about 
them, and they were not subpoenaed. The only thing 

on representation, if the Court please, is the question of the 
appeal. 

The Court. He did call three witnesses whose testimony was 
taken, he took the testimony of three witnesses and he did call 
three witnesses. 

Mr. Lichtenberg. Yes, sir. 
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The Court. Then you don’t make any criticism of him for 
not calling witnesses whose names he didn’t know and whose 
presence he didn’t know about? 

The Petitioner. They were in the witness-room. 

Mr. Lichtenberg. They might have been in the witness- 
room but unless a man knew it you cannot criticise him for 
that. 

Now, if the Court please, Mr. Powell said that no one au¬ 
thorized him and no one requested him to note an appeal. 
Pope says he noted an appeal in open court and the court said: 
You must take that—that is between you and your attorney. 
It does not appear on the jacket, and it might have been done 
and it might not. Here is the jacket- 

The Court. What is the date of the sentence? 

Mr. Lichtenberg. The date of the sentence is February 
18. 

246 The Court. February 18. 

Mr. Lichtenberg. It does not appear here, if the 
Court please, and it might have been done and it might not have 
been done. We say in that connection, I call your atten¬ 
tion— 

The Court. I don’t think I would note an appeal. Of 
course, I would say: you attend to that the regular way. 

Mr. Lichtenberg. Well, if the Court please, I had a habeas 
corpus before Mr. Justice Proctor—I think he heard it about 
ten minutes to two—I told him I wanted to note an appeal in 
the order, and he noted an appeal in open court to be filed. 

The Court. You don’t note an appeal from the sentence, but 
when we discuss that in open court, I, of course, usually tell 
counsel to be careful to do what is necessary and proper. 

Mr. Lichtenberg. We always file a form later on and if we 
decide to abandon it- 

The Court. Well, there are certain rather strict rules and 
regulations to follow in these things. 

Mr. Lichtenberg. Well now, if the Court please, I don’t 
know whether Mr. Vincent is lying or not. What cause would 
he have to lie? Haywood Pope sent him a letter. In that 
connection, if the Court please, we not only have the letter 
here, but we have the envelope. 

247 The Court. I have it here. 

Mr. Lichtenberg. There is no question he received 
that letter; there is no question he received the telegram which 
shows that so far as Pope was concerned every effort was being 
made to give him a new trial, for some reason, it was not. 
Somebody was remiss in his duties. 
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The Court. Now, just one question about this letter, there is 
nothing there which shows it was censored. 

The Petitioner. Censored in Lorton. 

The Court. I thought they censored it the time it comes in. 
The Petitioner. No. 

The Court. They don’t censor incoming mail? 

The Petitioner. No, they keep a record of it. 

Mr. Lichtenberg. No; he says it was censored in Lorton. 
The Court. All right. Is this the envelope that it came in? 
Mr. Lichtenberg. Yes, sir; it was introduced and received in 
evidence. 

248 The Court. Which was the Exhibit, the letter? 

Mr. Lichtenberg. The envelope and letter. Here is 

the envelope and the telegram. 

The Court. I thought it was dated March 10. 

Mr. Lichtenberg. Now\ if the Court please, either Mr. 
Powell, or somebody, the Court Clerk, the District Board, or 
somebody was remiss in their duty, somebody was misinformed, 
we don’t know who to blame, but here is a man sentenced to 
15 years for something he did not do, all he can do is to make 
an appeal, and the appeal time goes by, and therefore, if the 
Court please, on that, if for nothing else, he is entitled to have 
a new trial. 

The Court. Well, now, did he make that point in his last 
case? Let us see the file in the other case. 

Mr. Lichtenberg. Here is the transcript. 

The Court. See if he made that point there. 

Mr. Lichtenbeg. It is not in the petition itself; it may have 
been in the argument. 

The Court. Suppose you examine that. Will you see if you 
think it—he did make any point of it in the other case [hand¬ 
ing to counsel]. 

Mr. Lichtenberg. This is the record, if the Court please, 
that was prepared by Judge Cobb. 

The Court. I suppose there is a copy of the petition in 
there? 

249 Mr. Lichtenberg. It does not mention anything ex¬ 
cept the formal allegation if the Court please, that he is 

being restrained of his liberty. 

The Court. Well, now, do you contend that I can allow an 
appeal? I don’t understand that this question of appeal is 
something that I can take into consideration in habeas corpus. 
It is a case of there being an appeal or there was not an appeal. 

If there was not an appeal, that does not go to the validity 
of what took place before. 
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Mr. Lichtenberg. The question that I have always been 
most concerned with is this: Does the fair impartial trial guar¬ 
anteed by the Constitution contemplate an appeal or does the 
guaranty stop when a man has been sentenced? 

The Court. I don’t know of any decision that said it in¬ 
cludes the appeal. If the trial has been lost because of his 
failure to take one, because of some misunderstanding, or pos¬ 
sibly because of negligence; I don’t recall any case. 

Mr. Lichtenberg* We have a situation like that here in this 
District Court, if the Court please. 

The Court. That was the Boykin case? 

Mr. Lichtenberg. That was the Boykin case. 

The Court. In that, the Court held that an appeal had been 
taken adequately, and while it could not give any relief on 
habeas corpus, they would take the appeal. 

250 Mr. Lichtenberg. Took an appeal and granted a new 
trial and eventually it was nolle prossed. 

The Court. I don’t see in the present case a complaint on 
that. Do you have a copy of the petition itself? 

Mr. Lichtenberg. Well, if the Court please, I may tell the 
Court I didn’t draw this petition up- 

The Court. I understand that. 

Mr. Lichtenberg. If the Court please, in his petition or in 
his argument, he complains about counsel. That can be con¬ 
sidered an allegation of what I am discussing with your Honor 
right now: he talks about continuance, he talks about the line¬ 
up in his argument or his petition, talked about Mrs. Hover- 
male. She was with her husband when the robbery was com¬ 
mitted, didn’t identify him, and so forth and r.rgues that Kyle 
Brown was the man who was identified and puts in Mr. Hover- 
male’s testimony, and puts in some testimony which I know 
must have been raised by memory, there is a notation in the 
record, although this might have been correspondence there, 

. the other record which your Honor has before you, already in 
evidence, if the court please, the only thing that he said about 
this inquiry is the fact about counsel. 

Now, as to telling your Honor where the Constitutional guar¬ 
antee goes beyond a verdict or beyond a sentence and judgment, 
I don’t know. I think the decision was silent. 

251 There was no duty upon anyone to prosecute an ap¬ 
peal, especially where he feels the appeal will not be 

well taken. 

Now, if the Court please, we have this situation, we have a 
man here improperly imprisoned, and he has no other remedy; 
he can only avail himself of the extraordinary legal writ of 
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habeas corpus. Here is a man who has applied to the pardon 
board and been denied- 

The Court. Now, there are limitations on that Now, I 
want you to please tell me now just the grounds on which you 
think I should discharge him on a writ of habeas corpus. 

Mr. Lichtenberg. If the Court please, I think the most 
ground upon which you should discharge him is that he did not 
have a proper trial by reason of the fact that the existence of 
witnesses were not disclosed to him by the District Attorney; 
the identification by the witness was faulty, that is, by the 
Hovermales- 

The Court. Well, I cannot go into that. The Court of Ap¬ 
peals has already said that—that goes to the direct question of 
whether or not the evidence was sufficient for the Court and 
jury. 

Now, as to Mrs. Hovermale, the proposition is that she failed 
to identfy him and identified someone else, that was not calle'd 
to his attention? 

Mr. Lichtenberg. Yes, sir. 

The Court. Now is there any other proposition? 

252 Mr. Lichtenberg. The proposition is that counsel 
was inexperienced and did not raise enough objections 

or exceptions to the ruling—the court’s ruling to make a record. 

Mr. Burke. Objection, Your Honor. I am afraid that is 
something- 

The Court. Let me get this down. 

Mr. Lichtenberg. If the Court please, if I am not mis¬ 
taken, I asked this question, if any objections were made and 
exceptions taken, and he said a few. I say he didn’t make 
enough, based on Judge Cobb’s testimony. Judge Cobb testi¬ 
fied there was not enough in there to make a record, that the 
Department of Justice had to assist him in making the record. 
The Court. Is there anything else? 

Mr. Lichtenberg. That is all, if the Court please. 

The Court. That is all. Then it comes down just to Mrs. 
Hovermale’s testimony, and the fact that the trial attorney did 

not make enough exceptions to the rulings of the Court and- 

Mr. Lichtenberg. And did not prosecute the appeal. 

The Court. And he did not prosecute the appeal, all right. 
Now, do you want to say anything, Mr. Burke? 

Mr. Burke. There is no question, if the Court please, 

253 that no motion for a new trial was filed in this case— 
you are talking about the Hovermale case? 

The Court. Yes. 

Mr. Burke. Well, we don’t question that he didn’t do so. 
He had one drawn up, but he never filed it. 
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The Court. No; he didn’t say ever he drew one up in the 
Hovermale case. It was in the other case. That is, according 
to my recollection. 

Mr. Lichtenberg. We say that was before judge—before 
judgment. 

The Court. All right. Now you say he didn’t take enough 
exceptions in the trial and he didn’t move for a new trial, and 
he didn’t prosecute the appeal. 

Mr. Lichtenberg. Didn’t file notice of appeal, I think that 
is all I can hold him to. 

The Court. What? 

Mr. Lichtenberg. He didn’t file notice of appeal. 

The Court. He didn’t file notice of appeal. All right. Then 
you have the added ground, lack of exceptions, no motion for 
a new trial, and he didn't file notice of appeal. He was not 
notified of the testimony of Mrs. Hovermale could give. 

Mr. Lichtenberg. Yes. sir. 

The Court. All right, now, do you want to say anything 
more to me on any one of those? 

254 Mr. Lichtenberg. If the Court please, I am sure that 
your Honor has listened to this testimony with extreme 

patience; I am sure that Your Honor, as well as I, know that 
any argument of counsel does not mean anything in a proceed¬ 
ing of this kind; you are bound simply by the evidence- 

The Court. Very frequently the argument of counsel is of 
assistance in these questions. I will listen to anything you 
want to say to me relative to those points you have made. 

Mr. Lichtenberg. I just want to call your attention to some 
outstanding decisions, Johnson v. Zerk, 304, U. S. 456; Atlanta 
Penitentiary case. I want to call your attention to the Boykin 
case, Mandel v. People, 76th Colorado, 296, and Moore v. 
Dempsey 261, U. S. 86. 

The Court. 261. 

Mr. Lichtenberg. 261, 86. I call your attention to the Pat¬ 
terson case, commonly known as the Scottsboro cases. 

The only analogy we can draw about that is the public sen¬ 
timent about the Scottsboro case was the fact that the man was 
convicted of attempted pocket-picking before the same judge 
and the same panel of jurors. 

In other words, he had two trials before the same 

255 panel. 

The Court. No ; I don’t think it was the same panel. 

Mr. Lichtenberg. It could not possibly be anything else 
but the same—before the same judge. 

The Court. Yes; we have a different court sitting, and they 
could have had different jurors, and it would be the custom in a 
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case of that kind to call in a panel from another court. Now, 
you can examine the names and find out if any juror sat in 
the same cases. 

Mr. Lichtenberg. I assume it was the same panel, if the 
Court remembers we had two criminal courts. 

The Court. In those days we might easily have had 
three- 

Mr. Lichtenberg. It was before the same judge and there¬ 
fore I assume it was the same panel, because it was the same 
court. However, if the Court please, I will examine the jury 
list. 

The Court. If you think that is of any importance, you had 
better examine the list of jurors. 

Mr. Lichtenberg. I will do that before I leave the court¬ 
house. That is all I have at this time. Thank you. 

Mr. Burke. If the Court please, I think we can agree that 
the right of appeal is a substantial right, although not guaran¬ 
teed by our constitution. 

256 I can look to the Boykin case. I think, and find there 
the spirit of that opinion to be, that is the substance of 

it—if a man is deprived of that right by deliberate suppression, 
gross carelessness. I have no doubt that is a proper question 
to be raised in a habeas corpus proceeding. 

We submit that the evidence of the petitioner, viewed in 
the most favorable light, does not make out that gross mis¬ 
handling of his case, nor was there any deliberate suppression 
of evidence or any disregard of Petitioner’s right by the District 
Attorney. 

We also feel, as the Supreme Court recently said, an affidavit 
alleging deliberate suppression of evidence constitutes a cause 
of action in habeas corpus. We have here—only by inference 
can wo arrive at the fact that the District Attorney possibly 
knew Mrs. Hovermale made a faulty identification. 

The Court. I think I must find there that he did. 

Mr. Burke. That he knew that. 

The Court. That he knew that. That is the reason I asked 
you if you wanted to put in any evidence on that score. 

Mr. Burke. Nevertheless, it was still within his power to 
choose such witnesses as he thought best. As the Court of 
Appeals has said, he is entitled to pursue and elaborate his 
theory of the case. He need not call every witness, he need 
call those witnesses whom he believes will prove his 

257 theory of the case. I don’t believe he is required to 
divulge the name of every witness to the defendant, if 

he believes they are unfavorable to him. 
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As to Petitioner’s counsel, and the way he handled the case, 
I submit there is conflicting testimony—less conflicting testi¬ 
mony here this morning. I believe that a careful analysis of 
the evidence shows that the counsel was diligent, used the 
witness available to him. he did try to prove the defense of 
alibi, and he didn’t know that there were other witnesses, as 
there may have been; he used his best judgment in conducting 
the proceeding; subsequent to the con/iction, it was his judg¬ 
ment that a motion for a new trial was not well taken in 60925. 

As to the other case, he testified he didn’t believe it was 
proper to appeal; he testified he was not requested to appeal. 
Of course, there is a conflict of testimony which it is for the 
court to resolve. 

There was no testimony tending to show the number of 
exceptions or objections taken by counsel, and as the Court 
of Appeals has recently held in the Ewing Case, whether or 
not the record is larded with objections, is not of much weight 
in determining whether counsel is competent. 

So we submit there are only two issues, proper representa¬ 
tion by counsel and whether evidence was deliberately sup¬ 
pressed and the respondent respectfully submits find- 
258 ings should be found in his favor. 

The Court. I suppose that evidence discloses that 
Mrs. Hovermale was with her husband at the time of the rob¬ 
bery. 

Mr. Burke. Yes, sir. 

The Court. There is no question? 

Mr. Lichtenberg. There is no question. 

The Court. That his counsel, Powell, knew that Mrs. 
Hovermale was present at the time the robbery was said to 
have occurred. All right. 

Mr. Lichtenberg. I have nothing further, if the Court 
please. 

The Court. Well, I wish you gentlemen would give me a 
brief on that last question. I think it is conceded that the 
District Attorney is not obliged to put on every witness in 
a prosecution, because he may not believe some of them. 

Mr. Lichtenberg. Did your Honor want me to give you 
some information on the jury panel? 

The Court. Yes; give me that information. Then I sup¬ 
pose you want findings of fact? 

Mr. Lichtenberg. I think it would be best. 

The Court. All right. Will you both prepare them and 
then give me your findings of fact, and your brief by Friday 
morning? 
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Mr. Burke. Well, your Honor, of course, what the law will 
be in this case depends on the applicable facts. 

259 The Court. You prepare the findings of fact that 
you think are appropriate and Mr. Lichtenberg has 

said more than once that he is preparing the case for the Court 
of Appeals, and if you do not have findings of fact, they will 
just send it back here and tell us to make them. 

So, if you have different ideas as to what the findings should 
be, each one of you give me the facts that you think- 

Mr. Burke. Of course, it will be necessary for the Court 
to resolve what the different facts are before we can submit 
any intelligent discussion on the law. I believe we should 
settle on the findings of fact, before we submit a brief. 

The Court. There is no dispute on the fact as to Mrs. Hover- 
male’s testimony and the failure to give that to the defense 
attorney, is there? 

Mr. Burke. That is true. 

The Court. That is the only one I do want any further- 

Mr. Burke. I beg your pardon. I thought your Honor wanted 
authorities on the duty of the attorney to prosecute the ap¬ 
peal. 

The Court. If you want to give me any on that. I suppose 
this Boykin case covers that, doesn’t it? 

Mr. Burke. Well, it does not cover it directly, but I think 
it would be necessary to find whether or not his attorney was 
negligent in handling the case. If we concede he was negli¬ 
gent. then we have to find the applicable law. 

260 It is Respondent’s position that no negligence has 
been shown. 

The Court. Well, suppose you give me the authorities on 
one point, then if I want any more, all right, as to that I will 
ask for it. 

Mr. Lichtenberg. If the Court please, I am pretty well tied 
up the rest of this week, I have to go to Waterbury; might I 
suggest Friday of next week? 

The Court. I would rather have it while it is fresh in my 
mind. If I let this go until Friday of next week, I don’t know 
when it will be taken up again. 

Mr. Lichtenberg. Well, Monday; give me Saturday and 
Sunday to work on it. 

The Court. I have given you a jury day today. All right, 
give it to me on Monday. That is all you want today. 

Mr. Lichtenberg. You don’t want us in open court Mon¬ 
day? 
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The Court. No; I don’t see any need for further discussion. 
All right. 

(Whereupon, at 3: 45 o’clock p. m., the hearing adjourned.) 
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Mr. Burke. May the witnesses all leave the room? 

The Court. Yes; and do you want that to apply to mem¬ 
bers of the bar? 

Mr. Lichtenberg. No. sir. 

Mr. Burke. As your Honor knows, we expect to show that 
there has been no suppression of evidence favorable to the 
Petitioner in this matter. 

The Court. Do you want to go ahead with the testimony 
here? 

Mr. Burke. Yes, sir. 

The Court. Is that satisfactory? 

Mr. Lichtenberg. Yes. sir. 

The Court. I assume. I do not know whether Mr. Robb’s 
testimony—whether he would have anything to say about what 
is going to be asked of the other witnesses and whether he 
should be allowed to remain here now. 

Mr. Burke. If your Honor please. Mr. Robb has canceled 
the engagement and has another at 1:30 this afternoon. 

The Court. All right: proceed. 

Mr. Lichtenberg. If we need you again, will you return, 
Mr. Robb? 

Mr. Robb. I will be glad to come down again, if your Honor 
please. 

265 Thereupon, Roger Robb, a witness called on behalf 
of the Respondent, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mr. Burke: 

Q. Mr. Robb, were you in the U. S. Attorney’s office dur¬ 
ing the years 1937 and '3S?—A. Yes; I was Assistant U. S. 
Attorney from November 193£ until May 1938. 

Q. During that time, did you have occasion to become famil¬ 
iar with the case of U. S. v. Haywood Pope, criminal No. 
60656?—A. I would not remember the number, but I prosecu¬ 
ted the Pope case; yes. 

Q. Well, on how many charges did you prosecute Mr. 
Pope?—A. Two. 

Q. Now, in connection with criminal No. 60656, did you 
make any preliminary investigation as to your case? 

Mr. Lichtenberg. Exeunt me. if the court please. It seems 
to me that if we are going to deal with numbers here, we might 
get involved, and I suggest that the one case was the Mill- 
burn case where he got three and one-half years’ sentence, and 
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the case we are contesting and arguing this moment is the 
Hovermale case. 

The Court. I suppose you might remember those more eas¬ 
ily by the names than by the numbers? 

266 The Witness. I cannot recall the numbers at all. 

The Court. All right. 

By Mr. Burke: 

Q. In connection with the Hovermale Case, what investi¬ 
gation prior to the trial did you make?—A. Hovermale and 
Officer Rawlinson, and I think one other witness who was a 
railroad detective, were subpoenaed by the clerk in my office 
to come to my office for a conference, and I went over their 
statements with them, discussed their testimony with them in 
preparation for the trial, as I recall it, on the same day I pre¬ 
pared the other cases for trial. There were two cases. 

Q. During the course of your conversation with Officer Raw¬ 
linson, did he relate to you the incident which occurred during 
the line-up at the D. C. jail?—A. No; Officer Rawlinson—I 
remember the case; perhaps I can explain it in my own way, 
if I might. 

The file showed that Hovermale had been accompanied by 
his wife, and his wife had been, as I recall, behind him in the 
line at the station, and the defendant pushed in between them 
and, according to Hovermale, picked his pocket. 

The wife was an elderly lady, and she did not come to my 
office—she was ill—they lived out here in Maryland some 
place, and I inquired about her and was told that she was 
unable to identify anyone. 

By Mr. Burke : 

267 Q. Who told you that?—A. Either Officer Rawlin¬ 
son or Mr. Hovermale, or both, and that fact, coupled 

with the fact that she was ill, led me to tell Mr. Hovermale and 
Officer Rawlinson that she need not come in. There was no 
discussion ofithe line-up except that I do recall that I was told 
by Hovermale that he had identified the defendant from a 
line-up. 

Q. As a result of your conversation with the witnesses, did 
you subpoena Mrs. Hovermale?—A. Mrs.? 

Q. Mrs. Hovermale?—A. No. So far as I know, I have 
never seen Mrs. Hovermale in my life. 

Q. Then do you not recollect the reasons why you did not 
subpoena Mrs. Hovermale?—A. Yes; because she could not 
identify anyone, one way or the other. 
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Q. Now, coming down to the trial, were the incidents of the 
alleged line-up at the D. C. jail brought out during the trial?— 
A. Yes; they were. 

Q. In what way?—A. As I recall it—I recall it because, well, 
I just recall it—Mr. Rawlinson testified to the line-up and 
Mr. Pope had been identified, and on cross-examination he 
was asked whether or not Mrs. Hovermale had not said, at the 
line-up, that she could not identify Pope; that some other indi¬ 
vidual in the line-up looked more like the man than Pope did. 
By “the man,” I mean the man who robbed her husband, 
and Rawlinson testified that that had, in fact, taken 

268 place at the line-up. That was the first I had heard 
about it, and it rather startled me, when it came out 

in the testimony, and I recall it, because subsequently we 
argued that matter to the jury. 

Q. And by “we,” do you mean the defense counsel?—A. The 
defense counsel and myself; I recall what my argument was. 

Q. Did you, prior to the trial, disclose your intention not 
to avail yourself of Mrs. Hovermale to the defense counsel?— 
A. No; she did not know anything about it. 

Q. Do you recall who represented Mr. Pope at that trial?— 
A. Mr. Powell, as I recall it, and Mr. Branson. 

Q. Do you recall which cross-examined Mr. Rawlinson?— 
A. My recollection is, Mr. Powell; but I could not be positive; 
I think he carried the burden of the trial. 

Q. Do you recall who made the argument to the jury?—A. 
I would not be certain about that. 

Mr. Burke. May I approach the bench? 

(Side-bar conference as follows:) 

Mr. Burke. Mr. Lichtenberg is going to make an issue of 
whether, in the two trials, there may have been jurors who sat 
in both trials, is that not true? 

269 Mr. Lichtenberg. It was the same panel. 

The Court. Have you got evidence as to that? 

Mr. Lichtenberg. Oh, yes, your Honor. 

The Court. Some of the jurors? 

Mr. Lichtenberg. Same panel. 

The Court. But not the same jurors? 

Mr. Burke. I had thought that information was available 
by Mr. Robb’s recollection, but his recollection does not cover 
that. 

The Court. Is there anything you want to ask about it? 

Mr. Lichtenberg- I have no objection. 

Mr. Burke. So he can be excused? 
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Mr. Lichtenberg. You are going to ask him, in anticipation 
of some questions, I presume? 

(End of side-bar conference.) 

By Mr. Burke: 

Q. Mr. Robb, do you recall that you tried both cases?—A. 
That is right. 

Q. Do you recall whether the same panel was employed with 
respect to the juries in both cases?—A. I think it was. 

Q. And do you recall whether the panel remained in the 
courtroom during the trial of the first case?—A. I do not think 
so; no. In fact, I am quite sure about that. 

270 Q. Do you recall whether any members of the jury 
which sat on the second case had also sat on the first 

case?—A. I do not think so; I know the matter was taken up 
at the start of the first case, by Justice O’Donohue, and I know 
the Justice was quite careful to make sure at that time that the 
defendant would not be prejudiced by reason of the fact that 
his first case had been tried a week before in the same court¬ 
room. 

Q. Do you recall whether defense counsel availed himself of 
challenges on that ground?—A. I could not say, Mr. Burke. 
The record will show that. 

Q. The trouble is there is no record. 

The Court. Well, do you recall whether or not any objection 
was made by defendant counsel on the grounds that the case 
should not be tried in the same court by that panel that was 
on duty? 

The Witness. I think there was, Your Honor. 

Mr. Burke. That is all. 

Cross-examination by Mr. Lichtenberg: 

Q. Mr. Robb, was there any motion for a continuance on 
February 9,1938, the date of the second trial, made by his then 
attorney?—A. I would not be positive, but I do not think 

271 so because he had some out-of-town witnesses here 
who testified. 

Q. If a continuance had been requested, would the jacket of 
the District Attorney’s office show that in any way, or not?—A. 
Not necessarily. 

Q. Mr. Robb, the first time you knew anything about the 
line-up and nonidentification of Pope by Mrs. Hovermale, was 
during the trial; isn’t that right?— A. No, sir. 

Q. Did you know that before then?—A. I knew that she had 
been unable to identify anyone; I do not—I did not know that 
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she had said that somebody else in the line-up looked more like 
the man than Pope. 

Q. In other words, the information that you received from 
Rawlinson was to the effect that Mrs. Hovermale could not 
identify the Defendant; is that correct?—A. She could not 
identify the defendant. 

Q. You were not told by the police officer, however, that she 
identified a man by the name of Carl Brawn?—A. No; I never 
was told that she had identified a man by that name. She said 
he looked more like the man than Pope, but she did not identify 
him either. 

Q. Now, Mr. Robb, do you know, or were you informed by 
Mr. Hovermale or Mr. Rawlinson, whether or not on the 

272 way to the jail for the purpose of the line-up a photo¬ 
graph of Pope was shown to Mr. Hovermale?—A. I 

know that I was informed that Mr. Hovermale had seen a 
photograph of Pope and identified it prior to the time he saw 
him in the line-up. 

Q. Prior to the time?—A. Yes. That was testified to in court 
before the jury. 

Q. Yes.—A. But whether that took place on the way to the 
jail, I am quite sure that I was not told that—no. 

Q. Mr. Robb. Mr. Rawlinson testified at the last hearing of 
this case, in this vein: 

“Question. Did you report to Mr. Robb, who prosecuted Mr. 
Pope, the occurrence at the jail? 

“Answer. I did. 

“Question. And did Mr. Robb have anything to say about 
that? 

“Answer. I reported the witness, and that is all I had to do 
with it—I mean what I witnessed. 

“Question. You reported to him that Mrs. Hovermale could 
not identify the man who robbed her husband, is that so? 
“Answer. I didn’t report she could not identify him.” 

Now, Mr. Rawlinson is mistaken in that, isnt he?— 
A. I think he is. Mr. Lichtenberg, although it is 

273 possible I learned that from Mr. Hovermale, but you 
know I knew before the trial that Mrs. Hovermale could 

not identify anyone; otherwise I would have had her at the 
trial. 

Q. Now, do you recall. Mr. Robb, whether or not Mr. Hover¬ 
male—Mr. Hovermale made a positive identification of Pope 
during the trial?—A. Oh yes. 

Q. Do you recall what the circumstances were of the identi¬ 
fication?—A. Well, I cannot say I have any independent rec- 
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ollection, but my best recollection is that he was asked if he 
saw the man in the courtroom, the one who had robbed him, 
and he pointed out Pope. 

Q. Did he give any circumstances of how he happened to 
know that Pope was the man?—A. Oh yes. 

Q. Do you recall whether or not an officer, Frank H. Martin, 
testified?—A. Would he be the railroad policeman? 

Q. I think he is a metropolitan policeman, wasn’t he? Wasn’t 
he the clerk of the detective bureau?—A. I don’t think so. I 
think die was a railroad policeman, who had arrested Pope in 
connection with the first charge. 

Q. And during the trial, did Mr. Martin—whether a railroad 
man or a metropolitan policeman—testify that Pope was con¬ 
victed of another crime a week ago, before the jury?—A. No; 
absolutely not. 

274 Q. Do you recall that pope had some alibi witnesses 
here?—A. Yes. 

Q. Do you recall whether or not there were witnesses left in 
the courtroom when the defense attorney rested his case?—A. 
I do not know whether he had witnesses in the courtroom or 
not, but there was a rule on witnesses, and they were all to step 
into the witness room, and he used all those he had, he had 
three or four witnesses, petty gamblers, from up in Pennsyl¬ 
vania some place. 

Q. How do you know they were petty gamblers?—A. They 
said so as witnesses. 

Q. All of them?—A. Wait a minute. One, I think, was a 
constable, but his testimony indicated he was a petty racketeer, 
too. 

Q. Now, Mr. Robb, you made quite a bit out of the fact that 
the record from Harrisburg, Pennsylvania, reported that Hay¬ 
wood Pope was arrested in Chester, Pennsylvania, on April 
22 - 

Mr. Burke. I object, Your Honor. 

Mr. Lichtenberg. Wait until I finish the question. 

By Mr. Lichtenberg: 

Q. (Continuing.) Whereas, the alibis that Pope had were 
that the raid, and so forth, occurred on April 2. 

Mr. Burke. I object, Your Honor. Now he is raising another 
issue, which is not brought into the case here. 

275 Mr. Lichtenberg. If the court please, Mr. Robb- 

The Court. Let him finish. 

Mr. Burke. So far, we have not had that dragged into this 
trial again, whether the department of Justice was right, that 

662636—43-11 
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the raid occurred on the 22nd, or the Petitioner was right, that 
they occurred on the 2nd. I submit that it should not be 
rehashed. 

The Court. Nothing was said about it at the prior hearing. 

Mr. Lichtenberg. Nothing was said about it, if the Court 
please? 

The Court. I mean, no evidence was given to that effect. 

Mr. Lichtenberg. I made a statement to your Honor, 
myself. 

The Court. You did not give evidence. 

Mr. Lichtenberg. I believe swearing him was waived when 
I told the court about the record at Harrisburg, at April 22. 

The Court. You did not give any evidence that it was con¬ 
tended by the government that his arrest was made at another 
date? 

This comes now to something new, so far as the evidence 
is concerned. 

Mr. Burke. That is right. 

The Court. I thought we came here today to prepare 

276 to meet this, and then something further is brought up. 

I thought you wanted to bring in these witnesses. 

Mr. Lichtenberg. That is right, sir. 

The Court. And this means that the Government must have 
an opportunity to bring in witnesses in rebuttal of that. 

Mr. Lichtenberg. As long as Mr. Robb is here, if the Court 
please, I think that the record should have the benefit of what 
occurred at that trial, to the best of everybody’s recollection. 

There is no question here of what happened on April 2, in 
Chester, but there was a second trial and a mistaken date 
which has since been rectified, but not in this court, and I am 
informed that Mr. Robb made quite a bit of that discrepancy 
in his argument, because he did not believe the alibi. 

The Court. Well, I think I shall sustain the objection. You 
have been working on this case for a long time, and it was 
understood that you were to give evidence only on certain 
matters, was it not? 

Mr. Lichtenberg. Might I have an exception, please? 

By Mr. Lichtenberg. 

Q. These two trials which were held in February 

277 1938—that is when they were held, is it not?—A. Yes. 

Q. And using the same panel of jurors, and before 
the same judge?—A. No; the trials were not held before the 
same panel, Mr. Lichtenberg. 

Q. Panel of jurors; I mean the entire panel.—A. The jury, 
in each case, was selected from the same panel, but not the 
same juries. 
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Q. That is right. Pardon me just a minute. Did Officer 
Rawlinson testify at the second trial, the Hovermale trial, 
on February 9?—A. I am quite sure he did; yes. 

Q. In furtherance of your investigation of the second case, 
Mr. Robb, did you write to a man by the name of Robinson, 
Chief of Police, at Chester, Pennsylvania, or did somebody do 
it at your instance and request?—A. I do not recall that name, 
but I wrote to somebody in Pennsylvania, some police official 
about the case; yes. 

Q. And was not the response that there was no such raid 
and they had no record of such an arrest? 

Mr. Burke. I object. 

The Court. Sustained. 

Mr. Lichtenberg. Note my exception, if the Court please. 
The Court. I sustain the objection. We have certified 
copies showing a raid. 

278 Mr. Lichtenberg. If the Court please, it would tend 
to show why there was a conviction and would also tend 

to show that the conviction was improper. 

The Court. I will sustain the objection. 

Mr. Lichtenberg. Exception, if the Court please. 

That is all, Mr. Robb. 

The Court. I want to ask you, was Mrs. Hovermale at this 
particular trial? 

The Witness. No, sir; not to my knowledge. 

The Court. She was not? 

The Witness- She was an old lady, and I was informed she 
was ill, and I never saw her. 

The Court. Let me see that I get it straight. As I under¬ 
stand it, it is contended by the petitioner’s counsel that Mr. and 
Mrs. Hovermale went to the jail and that Mrs. Hovermale 
identified someone else, and that that word was carried to you 
in some way by somebody. 

Now, I understand you to say that the officer, Mr. Rawlinson, 
in the presence of Mrs. Hovermale, told you—in the presence 
of Mr. Hovermale, rather—told you that Mrs. Hovermale could 
not identify anyone? 

The Witness. That is correct. 

The Court. That she could not identify Pope but that she 
said another man in the line-up looked more like him. 

The Witness. No, sir; she testified, though, at the 

279 trial—all he told me, before the trial, was that Mrs. 
Hovermale could not identify Pope or anybody else; 

and then, on cross-examination at the trial, he was asked if Mrs. 
Hovermale had not said, at the line-up, that some other man in 
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the line-up looked more like the guilty person that the defend¬ 
ant, and he testified that that had, in fact, taken place. 

The Court. Well, now, that is all you have in your memory 
about the matter? 

The Witness- Yes, sir; I recall the argument, about the 
question of identity to the jury, and about Mrs. Hovermale. 

The Court. Did you ever see any file or records purporting 
to show an identification made by Mrs. Hovermale of someone 
else? 

The Witness. No, sir. 

The Court. Do you remember a photograph of another 
man—is that in the evidence? 

Mr. Lichtenberg. Carl Brown; that was received in evi¬ 
dence. 

The Court. Suppose you show that to Mr. Robb? 

Mr. Lichtenberg. Do you have in my exhibit? It 
was there. I think the jailer left them. 

The Court. I thought they were left here. 

Mr. Lichtenberg. The photograph and slip of identification. 

(Discussion off the record.) 

280 The Court. Are you through with Mr. Robb? 

Mr. Lichtenberg. I am. 

The Witness. I never saw a photograph of ‘‘another man”; 
no, sir. 

By Mr. Lichtenberg: 

Q. Mr. Robb, Mrs. Hovermale testified as follows, at the 
last session, when she was cross-examined by myself: 

“Question. Now you didn’t testify in the courtroom, did 
you? 

“Answer. No, sir. 

“Question. Were you in the courthouse at the time this man 
was on trial? And your husband testified? 

“Answer. I was not in the courtroom. 

“Question. Where were you? 

“Answer. I was right outside. 

“Question. You were never called as a witness?” 

Now, Mrs. Hovermale testified she was in the witness room 
then, and you must have been mistaken when you said that she 
was not available.—A. I think she was mistaken, and, I think, 
kind of confused about the trial before Justice O’Donohue— 
and confused that with some hearing in the police court, be¬ 
cause I know she was not present during the trial. I remem¬ 
ber, for various reasons. 

Mr. Lichtenberg. All right; I think that is all. 
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281 Redirect examination by Mr. Burke: 

Q. Mr. Robb, had you any -information that Mrs. 
Hovermale was near the courtroom?—A. No. 

Q. At the trial?—A. No, sir. 

Q. Now, Mr. Robb. Mr. Lichtenberg has read to you certain 
testimony of Officer Rawlinson which appears in the record 
at page 95: 

“Question. You reported to him that Mrs. Hovermale could 

“Question. The man w-ho robbed her husband. 

“Answer. I did not report she could not identify him.” 

And as to that testimony, you said that Mr. Rawlinson must 
be mistaken. I will read the next question and answer of 
Officer Rawlinson: 

“Question. The man who robbed her husband. 

“Answer. I didn’t report anything. I said she didn’t pick 
Haywood Pope out of the line-up.” 

Do you recall that that is what he told you?—A. That is 
exactly what he told me. 

Mr. Burke. That is all. 

Mr. Lichtenberg. Can I ask, do you recall whether or 
not the Hovermale original presentment was to the 

282 Grand Jury, or was it through the usual channels at 
Police Court? 

The Witness. I do not, Mr. Lichtenberg. There were two 
cases; probably one was original and- 

The Court. That would be a matter of record. 

Mr. Lichtenberg. Would the District Attorney’s file help 
you any? 

The Witness. No; I do not think so. 

The Court. Is there anything you wish to ask of Mr. Robb? 

Mr. Lichtenberg. There is just one c’ntingency, if the 
Court please: If the Court please, Mr. Pope informs me that 
the only time he was in police court was in the Millburn case, 
but that there never was a court hearing on the Hovermale 
case. 

The Court. Well, the point I have in mind is that Mr. 
Robb was trial attorney and that he would not know any¬ 
thing about that. 

Mr. Lichtenberg. That is right, sir. I just wanted to see 
if he could tell me from the file here [indicating] whether the 
Hovermale case was an original indictment, or not. 

The Court. I do not think that is within his province un¬ 
less he put it before the Grand Jury in the first instance. 
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Mr. Lichtenberg. That is all, Mr. Robb. 

283 Mr. Burke. May Mr. Robb be excused, your Honor? 
The Court. Yes. 

(Witness excused.) 

Mr. Lichtenberg. Mr. Hall, please. • 

Whereupon Harry M. Hull, a witness produced for and on 
behalf of the Petitioner, having been first duly sworn,, was 
examined and testified as follows: 

Direct examination by Mr. Lichtenberg: 

Q. And your name is-A. Harry M. Hall. 

Q. You are deputy clerk of the District Court of the United 
States for the District of Columbia, in charge of the criminal 
docket?—A. That is true. 

Q. In response to my questions, Mr. Hall, have you brought 
the minutes and dockets entrusted to you here?—A. I have. 

Q. Can you determine from your records what panel was 
sitting in Criminal No. 3, with Mr. Justice O’Donohue pre¬ 
siding, beginning February 1, 1938?—A. I can. 

Q. Will you please look at the book and tell us, if you can, 
the panel that served and was specified to Criminal No. 3 

284 on November 1. 1938, and shown in Minute Volume 
106, page 30? Will you please read into the record 

the names of the panel? 

The Court. Would it not be enough to let the reporter copy 
that in? 

Mr. Lichtenberg. Yes, sir. 

The Court. Then he may do so. 

(The List referred to is as follows:) 

Criminal Division No. 3, February 1, 1938 

Robert M. Allen, 1152 Morse Street Northeast.' 

Winifred L. Artz, 4529 Kansas Avenue Northwest. 

Mrs. Grace S. Barkley, 3223 Sixth Street Southeast. 

Martin J. Baum, 3601 Connecticut Ave. Northwest. 

Calyton A. Beall, 1317 Maple View Place SE. 

Mrs. Minnie L. Briggs, 2115 Huideroper Place Northwest. 
Harry L. Crow, Sr., 5420 Connecticut Ave. Northwest. 
Theodore R. Edfeldt, 4115 Wisconsin Avenue Northwest. 
Oscar Foreland, 1610 Isherwood Street Northeast. 

John Ford, 1924 Biltmore Street Northwest. 

Philip N. Garfinkle, 5520 13th Street Northwest. 

William F. Holtzman, 3616 Connecticut Ave. Northwest. 
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John Kimmel, 813 Jefferson Street Northwest. 

Alvin A. Kraft, 1801 California Northwest. 

Mrs. Daisy M. Lewis, 3219 McKinley Street Northwest. 
Mrs. Elizabeth L. Mandell, 2010 Kalorama Road Northwest. 
Campbell H. Plugge, 3209 McKinley Street Northwest. 
Louis F. Raeder, 4225 13th Street Northeast. 

Mrs. Claire V. Riley, 1825 New Hampshire Avenue NW. 
Ernest G. Rosafy, 5815 13th Northwest. 

Michael F. Scanlon, 48 M Street Northwest. 

Max Faetle. 2728 Courtland Place Northwest. 

William H. Test, 1614 S Street Southeast. 

Joseph V. Thomas, 1413 Eye Street Northwest. 

Mrs. Edith B. White, 1435 Spring Road Northwest. 
Manning J. Willcoxen, 1260 Hamlin Street Northeast.' 

By Mr. Lichtenberg: 

Q. Are you looking at the minute entry concerning the con¬ 
duct of Mr. Justice O’Donohue’s Court on February 

285 2, 1938, and if so, will you tell us if on that day there 
was a case tried, designated as XJ. S. versus Haywood 

Pope?—A. The date was February? 

Q. February 2, 1938, No. 60925.—A. Yes. The minute 
records show that a case—show that case, a jury having been 
impaneled in criminal cause 60925, wherein Haywood Pope 
was defendant. 

Q. Does the record reveal who sat on.that jury?—A. Yes; 
it does. 

Q. Please read into the record the names of those who sat 
on that jury? 

The Court. May I ask, here are the names of the ones 
listed on the panel referred to a moment ago? 

The Witness. 12 of those 26 names appear. 

The Court. The reporter may put the names in the record. 
(The names appearing are as follows:) 

Alvin A. Kraft, Mrs. Daisy M. Lewis, Mrs. Eliz. L. Mandell, 
Campbell H. Plugge, Louis F. Raeder, Mrs. Claire V. Riley, 
Ernest G. Rosafy, Michael F. Scanlon, Max Taetle, William 
H. Test, Joseph V. Thomas, Mrs. Edith B. White. 

By Mr. Lichtenberg : 

Q. Do you have a minute entry for February 9, 

286 1938?—A. Yes; I do. I might state that this [indi¬ 
cating] is a sheet from a volume which has not as yet 

been bound, a volume known as Criminal Minutes No. 108, 
and there appears on February 9, 1938, a criminal panel, petit 
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panel, that was composed to try a case known as 60656, wherein 
Haywood Pope was defendant. 

Q. Does that minute entry reveal a list of jurors who try 
that case?—A. It does. 

Q. Please read into the record the names of those jurors. 
The Court. Those names appear on the panel, the original 
panel, do they? 

Mr. Lichtenberg. Yes, sir. 

The Court. Now, are any of those names the names of 
people who sat in the first trial? 

The Witness. They are not, sir. 

The Court. They do appear on the panel? 

The Witness. They do, sir. 

The Court. They are all on the panel? 

The Witness. All on the panel. 

Mr. Lichtenberg. Comparing the two petit jury panels of 
these two cases- 

The Court. There is no need for duplication; I have already 
said that. The Reporter may copy those names. 

287 (The list of names is as follows:) 

Winifred L. Artz, Robert M. Allen, Mrs. Grace S. 
Barkley, Martin J. Baum, Clayton A. Beall, Mrs. Minnie L. 
Briggs, Theodore R. Edfeldt. John Ford, Oscar J. Foreland, 
Philip N. Garfinkle, Wm. F. Holtzman, John Kimmel. 

Mr. Lichtenberg. That is all I have of Mr. Hall. 

Mr. Burke. No questions. 

Mr. Lichtenberg. I move that the three volumes of minute 
entries be received in evidence, namely Volumes 106, 108, 
and 87. 

Is that the correct number or numbers? 

The Witness. That is correct. 

The Court. All right. 

(The three volumes referred to were received in evidence.) 
Mr. Lichtenberg. Thank you. 

Now, I would like to have Jesse Scott called as a witness. 

Thereupon, Jesse Scott, a witness called on behalf of the 
Petitioner, having been first duly sworn, was examined and 
testified as follows: 

288 Direct examination by Mr. Lichtenberg : 

Q. Give the court you full name?—A. Jesse Scott. 
Q. Where do you reside?—A. Chester, Pennsylvania. 

Q. What do you do for a living?—A. Bartender. 

The Court. Talk louder, please. 

The Witness. Bartender. 
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By Mr. Lichtenberg: 

Q. Are you acquainted with one Haywood Pope?—A. Yes, 
sir. 

Q. Is that the Haywood Pope sitting there [indicating]?— 
A. Yes. 

Q. Directing your attention to February 9, 1938, were you 
in the District of Columbia'when—with reference to Haywood 
Pope?—A. Yes, sir. 

Q. In your own words, tell the court what were the cir¬ 
cumstances of your presence in Washington?—A. Well, I was 
out there, and a lawyer had my name, and I was summoned 
down here, and they never called me. 

Q. Where were you when you state you were “out there”?— 
A. Out in the corridors. 

Q. Had you ever talked to an attorney who rep- 

289 resented Pope at that time?—A. Yes, sir; I forget his 
name. He is a little short fellow. 

Q. Was he dark or light-skinned?—A. Yes. 

Q. Did you see him in the courtroom this morning?—A. I 
don’t remember seeing him. 

Q. And did you tell him, or did he discuss, Haywood Pope’s 
case with you?—A. He came out and talked with me. 

Q. Were you paid a witness fee, or expense fee, for com¬ 
ing here?—A. Yes, sir. 

Q. Who paid you that fee?—A. The District Court. 

Q. The Court?—A. Yes, sir. 

Q. You are sure you spoke to the attorney?—A. I sure did. 

Q. Now, will you tell the court, please, what you told the 
attorney?—A. He asked me was I in the raid the night that 
Haywood Pope was locked up, and I told him “no,” and he 
said, “well, how come that you got in it?” and I said Haywood 
Pope sent word for me to get a car where the raid was, and I 
went and got his car. He lived in the same building I lived in. 
I caught the trolley and went down and got his car. 

Q. And that is all you told Mr. Powell?—A. That is all. 

Q. Now, do you remember the date of this raid?— 

290 , A. No, sir; I don’t. 

Q. Was the raid April 2, 1937?—A. Somewhere in 

April. 

Q. Do you remember the series of raids in Chester?—A. Yes, 
sir. 

Q. Now, can you tell the court whether or not immediately 
after the raids you saw Haywood Pope in Chester, Pennsyl¬ 
vania?—A. I can tell the court that I saw Haywood Pope after 
the trial that night. 

Q. How much after the trial? 
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Mr. Burke. I object, your Honor. I object to further ques¬ 
tioning of the witness along these lines; it is only important to 
find out whether he talked to the attorney and not what his 
knowledge of Pope’s actions were. 

The Court. Go ahead. I will take the rest of it. 

Mr. Lichtenberg. Thank you, sir. 

What was the question? 

(Question read.) . - 

The Witness. I saw him about 3:30; after the trial. 

By Mr. Lichtenberg: 

Q. 3:30 in the morning or afternoon?—A. In the morning. 
Q. All right; did you see him any more that particular 
day?—A. I saw him after I went to bed and got up. 

291 Q. What time did you get up?—A. I got up around 
9:30. 

Q. In the evening?—A. And I talked with him. 

Q. In the morning?—A. In the morning. 

Q. And did you see him at 9:30 in the morning?—A. I saw 
him around 10 or 11 o’clock. 

Q. And when did ypu see him after that?—A. I did not see 
him again right then; he said he was going to the ball game. 

Q. Are you sure that you saw Pope the day after the series 
of raids in Chester, Pennsylvania, in 1937 as late as 12 o’clock 
noon?—A. Somewhere in there, I think, Mr. Lichtenberg. 
Mr. Lichtenberg. Your witness, Mr. Burke. 

Cross-examination: by Mr. Burke: 

Q. Were you subpoenaed to come to Washington? 

Mr. Lichtenberg. I object to that, if the court please. 

The Court. Overruled. 

Mr. Lichtenberg. Exception. 

The Court. When do you mean—what date? 

Mr. Burke. In February 1938. 

Mr. Lichtenberg. I misunderstood. I withdraw the objec¬ 
tion. 

By Mr. Burke: 

292 Q. Were you subpoenaed?—A. Yes. 

Q. Do you have that subpoena?—A. Do I have it? 
Q. Yes.—A. No, sir. 

Q. Who served that subpoena on you?—A. A lawyer sub¬ 
poenaed for us. 

Q. Do you know what a subpoena is?—A. A subpoena to 
court? 

Q. Yes.—A. Yes. 
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Q. Who subpoenaed, or who sends a subpoena out?—A. I 
don't know who it was sent it out; I know we were ordered to 
be here a certain date. 

Q. Who ordered you to be here?—A. This lawyer. 

Q. Who paid you for coming down here?—A. We got paid 
in the building right here in the court. 

Q. Where did you go to get paid?—A. Down at the clerk’s 
office. 

Q. When did you talk to Mr. Powell—you understand that 
that is the lawyer’s name, now, do you?—A. When did I talk 
to him? 

Q. Yes.—A. The day I came down for the trial. 

Q. Do you remember when, what day that was?—A. No. 

Q. Where did you talk to him?—A. Out in the hallway; I 
don’t think it was this courtroom, no way, was it? 

293 Mr. Lichtenberg. I am afraid I do not know, either. 


By Mr. Burke: 

Q. Out in the hallway; did you come into the courtroom?— 
A. I come into the courtroom after the trial. I was never 
called on the case. 

Q. Were you in the courtroom at the time when the trial 
started?—A. No, sir; we were ordered out. 

Q. Who ordered you out?—A. The District Attorney, I be¬ 
lieve, said if anybody was interested in the Haywood Pope 
case, remain outside. 

Mr. Lichtenberg. Were you in the courtroom when they 
were ordered out? 

The Witness. Yes. 

Mr. Lichtenberg. You were in the courtroom, though? 

The Witness. Yes. 

Mr. Burke. That is all. 

Redirect examination by Mr. Lichtenberg: 

Q. Who else was down with you from Chester on that 
date?—A. Leon Williams, officer Richardson, and a fellow by 
the name of- 

Q. Cates?—A. We called it “Cat.” 

Q. But his name is Cates, isn’t it?—A. No; his name is 
Frank. 


Q. Frank Cates? C-a-t-e-s?—A. That is his nickname, 


u 


cat. 




294 Q. Why is he not here today?—A. He is in the 
Army. 

Q. That is the reason you could not request him to come 
down, after I spoke to you?—A. Yes. 

The Court. How did you happen to come down here today? 
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The Witness. I got a telegram from the lawyfiler, I believe, 
the Court. 

The Court. Asking you to do so? 

The Witness. Yes, sir. 

The Court. Now, tell me about these raids; how many of 
them were there? 

The Witness. Oh, there were four or five busloads that 
night the State raided. 

The Court. And over how long a period did the raids occur? 

The Witness. I judged they started around 10 or 11 o’clock 
that night; that is, just rounded up some places all at once. 

The Court. You mean the raids all took place at the same 
time? 

The Witness. All hit at the same time. 

The Court. Was there any other raid that you know of? 

The Witness. No; I don’t think so. 

The Court. How long have you been a bartender? 
295 The Witness. I been a bartender around 8 or 10 
years. 

The Court. Next wdtness. 

Mr. Lichtenberg. I spoke to you, I believe, over Long Dis¬ 
tance one night? 

The Witness. Yes; I remember. 

Mr. Lichtenberg. And asked you to be here? 

The Witness. Yes, sir. 

Mr. Lichtenberg. And I never saw you before this day? 

The Witness. No, sir. 

Mr. Lichtenberg. That is all. 

(Witness excused.) 

Mr. Lichtenberg. Jack Farrell. 

Whereupon, Jack Farrell, a witness produced for the Peti¬ 
tioner, having first been duly sworn, was examined and testi¬ 
fied as follows: 


direct examination 

Mr. Lichtenberg. Your Honor, would you want to adjourn 
for lunch at this time? 

The Court. How much longer will you take? 

Mr. Lichtenberg. About a half an hour more. 

The Court. How many witnesses do you have? 

Mr. Lichtenberg. I have Mr. Farrell, Mr. Williams, 
296 and Mr. Pope wants to take the stand again. 

The Court. Well, we may as well take a recess until 


1:30. 
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You may step down, Mr. Farrell, until 1:30, while we ad¬ 
journ for lunch. 

(Witness excused.) 

The Court. We will now adjourn for lunch. 

(Whereupon, at 12:30 o’clock a. m., the hearing was ad¬ 
journed until 1:30 o’clock p. m.) 

297 AFTERNOON SESSION 

« 

The hearing was resumed at 1:40 o’clock p. m. 

Mr. Lichtenberg. May I proceed? 

The Court. Yes, sir. 

Thereupon, John R. Farrell, a witness called by and on 
behalf of the Petitioner, having been previously duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Lichtenberg: 

Q. Will you give the Court your full name?—A. John R. 
Farrell. 

Q. What is your business or profession?—A. Hotel pro¬ 
prietor. 

Q. Where are you located?—A. 225 Market Street, Chester, 
Pennsylvania. 

Q. How long have you been engaged in that business?—A. 
Since prohibition. 

Q. About what year is that?—A. ’38. 

Q. How long have you known Haywood Pope?—A. About 
twenty years. 

Q. Directing your attention to sometime in ’37, do you recall 
an incident where several simultaneous raids were made in 
the City of Chester?—A. Yes, sir. 

298 Q. Do you remember the date of those raids?—A. No, 
sir. 

Q. Can you tell the Court something of what you might know 
about those raids?—A. Well, the only thing I know about it 
was—— 

Mr. Burke. I object, for the purpose of the record. 

The Court. I sustain the objection. 

Mr. Lichtenberg. If the Court please, the purpose is to fix 
the time and then to establish Pope’s connection with the 
raids. 

The Court. He may answer that. 

The Witness. Why, about one o’clock in the morning I 
received a ’phone call from Alderman Northan’s office that some 
friends of mine was there and wanted me to come up and get 
them out. 
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By Mr. Lichtenberg: 

Q. Did you?—A. Yes, sir. 

Q. Can you tell us who some of these friends of yours were?— 
A. One of them was a boy; we called him “Cat.” I think his 
name was Thomas Francis—was one of them there; and 
another fellow was John Richardson. 

Q. And was Pope there? 

Mr. Burke. I object! 

The Court. He may answer. 

The Witness. Pope was there, but I didn’t have noth- 

299 ing to do with getting Pope out. 

Q. Did you see him there?—A. Yes, sir. 

Q. Were you present when Pope was released?—A. No, sir. 
Q. At that time, can you tell us where Pope resided?—A. 
Well, at that time, in Alderman Northan’s office. 

Q. Where was he living?—A. At my place. 

Q. WTien was the next time you saw Pope after you left 
Alderman Northan’s office?—A. I think he passed me in the 
hallway going to the bathroom. 

Q. How soon after?—A. Oh, it was around ten or eleven 
o’clock the next day. 

Q. After that did you see Pope again?—A. No. 

Q. Was a man by the name of Leon Williams there?—A. 
Where? 

Q. In this raid.—A. Yes, sir. 

Q. On the evening after the raid, did you see Pope any¬ 
where?—A. No, sir. 

Q. At that time was Pope the owner of an automobile?—A. 
Yes, sir. 

Q. Do you know whether or not on that day he loaned that 
automobile to anybody?—A. No. 

Mr. Burke. I object. 

The Witness. No, sir; I don’t know. 

300 Mr. Lichtenberg. Your witness. 

Mr. Burke. No questions. 

Mr. Lichtenberg. That is all, Mr. Farrell. 

Mr. Williams, please. 

Thereupon, Leon Williams, a witness called by and on be¬ 
half of the Petitioner, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination by Mr. Lichtenberg : 

Q. Give the Court your full name.—A. Leon Williams. 

Q. Where do you live?—A. 201 Edgemont Avenue, Chester. 
Q. What do you do for a living?—A. I tend a poolroom. 
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Q. How long have you known Haywood Pope?—A. Oh, I 
have known Haywood about fifteen years, I guess. 

The Court. How long? 

The Witness. About fifteen years. 

By Mr. Lichtenberg : 

Q. Directing your attention to some time in 1937, do you 
recall a series of raids conducted in the City of Chester?—A. 
Ido. 

Mr. Burke. Objection, Your Honor. I object on 

301 the same grounds as before. 

The Court. Same ruling. You may answer. 

The Witness. I do. 

By Mr. Lichtenberg : 

Q. Tell the Court something about those raids.—A. We were 
participating in a card game and a little dice game, and we 
got raided; and they raided, I guess, maybe twenty-five or 
thirty places that night at the same time, and we was caught in 
the raid that night, and we got out around 2:30 or 3:00 o’clock 
in the morning. 

Q. Do you remember the date of those raids?—A. I think it 
was on the third. 

Q. Do you remember the date?—A. I think it was the third 
of April. 

Q. That was when you were released, but the raid was earlier 
in the evening.—A. It was on the second around eleven o’clock 
at night, and we got out around three in the morning. That 
made it on the third. 

Q. Was Pope with you when you were released?—A. Yes. 

Q. Before Alderman Northan?—A. Yes. 

Q. In your own words, if you recall, think back and very 
carefully tell the Court what you and Pope did that night, 
from the moment you left Judge Northan’s office as far as 
you can go. Take your time and be slow about it so 

302 everybody can understand.—A. When we left Northan’s 
office it was around three, or a little after three, in the 

morning, or maybe four. We went from there to Wilmington, 
Delaware. Then we came back, and we went home and went 
to bed. The next morning—I had an accident with my car 
and I went to Haywood’s room and borrowed his car. 

Q. What time the next morning?—A. Between eleven and 
twelve. I went to Haywood to borrow his car to carry my 
madam to work.* 

The Court. From whom did you borrow it? 
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The Witness. From Haywood. I went to a place called 
Media, about seven or eight miles from Chester. I came back 
about one o’clock that day and gave him his car back. 

By Mr. Lichtenberg : 

Q. Did you go any place with Haywood in the afternoon?— 
A. I think we went to Wilmington again that night. 

Q. How about the afternoon?—A. We was all out on the 
street that afternoon, in front of Mr. Farrell’s place. We was 
out there all that afternoon. 

Q. That night you went to Wilmington again?—A. I think 
we went to Wilmington again. 

Q. What time?—A. I guess around ten or eleven o’clock 
and stayed there all night. 

Q. Leon, is it possible that Haywood Pope could have been 
in Washington on April 3d? 

303 The Court. That would be a matter of conclusion 
Mr. Lichtenberg. I withdraw the question. 

By Mr. Lichtenberg : 

Q. Do you know what happened the next day?—A. I 
couldn’t recall the next day. 

Q. Why is April 3d so outstanding in your mind?—A. I can 
remember what we done those two days. 

Q. Why?—A. Because we was together. 

Q. Why does April 3d five years ago mean so much to you, 
more so than any other time?—A. I just can remember it. 

Q. Why do you remember it? How do you remember it?— 
A. Because we was all together. 

Q. Was anybody else with you?—A. Yes; there were a 
couple of other fellows. The other fellow that was with us, 
he is in the Army. 

Q. You came down to testify in Haywood’s behalf in Feb¬ 
ruary of 1938, didn’t you?—A. Yes; I did. 

Q. And when you came down this boy “Cat” and John Fran¬ 
cis and Jesse Scott came down, too?—A. That’s right. 

Q. Can you tell the Court who Jesse Scott talked to when 
he came to Washington?—A. They didn’t call Jesse. 

Q. Whom did he talk to? I am not talking about 

304 witnesses now. Whom did he talk to when he came to 

Washington?*—A. Whereabouts? 

Q. Here in Washington.—A. At the jail or here? 

Q. Everywhere. Whom did Jesse talk to?—A. I can’t 
recall who Jesse talked to. I don’t know whether he talked 
to Haywood or not. 

Q. Who else did he talk to?—A. We all talked to the 
lawyer. 
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Q. Who was the lawyer?—A. I don’t know his name now. 

Q. Does the name “Powell” mean anything to you?— 
A. Yes; I think that was his name—Powell. 

Q. Were you present when Scott talked to the lawyer?— 
A. No; we wasn’t present. We all went out in the corridor 
somewhere when they called the case. 

Q. Did Scott go out in the corridor with you?—A. They car¬ 
ried all of us out in the corridor, and they called us in one at 
a time. 

Q. Do you know* whether or not Mr. Powell spoke to this 
John Francis? 

The Court. Spoke to whom? 

Mr. Lichtenberg. John Francis. 

The Court. Did this man talk to the lawyer? 

The Witness. I testified. 

The Court. You testified in the hearing? 

305 The Witness. Yes; but the lawyer didn’t talk to 
none of us. 

The Court. The lawyer didn’t talk to any of you before 
putting you on the stand? 

The Witness. No; he didn’t talk to us. We was all on the 
stand. 

i 

By Mr. Lichtenberg: 

Q. Do you know whether or not the lawyer knew that Scott 
and John Francis were out in the corridor? 

The Court. I don’t see how he could answer that unless he 
talked with the lawyer. 

The Witness. I couldn’t say whether he knew they was all 
there, but he summonsed us; all to come down. 

By Mr. Lichtenberg: 

Q. How did he summon you down?—A. He sent us a tele¬ 
gram to come, that our expenses would be paid and to come 
down to testify. 

The Court. Whom did he send the telegram to? 

The Witness. He sent the telegram to me. 

The Court. To you? 

The Witness. Yes; with the names on it. 

The Court. Go ahead. 

By Mr. Lichtenberg: 

Q. In that telegram, did he tell you who else he wanted 
you to bring down?'—A. Yes; he told us the five 

306 names. There were five names on the telegram. 

Q. Were you paid your expenses?—A. Yes, sir. 

56263—643-12 
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Q. Where were you paid your expenses?—A. Yes: we was 
paid right here. It was $13.80 apiece. 

The Court. Who gave it to you? 

The Witness. The Government. 

The Court. Don’t you know who? 

The Witness. The Government. We got a check, and we 
went across the street here somewheres and bought something, 
and they cashed the check. They said they would mail the 
check to us. but we was rather low, so they gave it to us right 
away. 

The Court. Did each one of you get a check? 

The Witness. Yes; all of us got a check. I don’t think 
“Cat” got a check. He was the onliest one. He didn’t testify. 

The Court. Proceed. 

By Mr. Lichtenberg: 

Q. You’re sure of that?—A. Oh. yes. Four of us got checks, 
and he didn’t. 

Cross-examination by Mr. Burke: 

Q. Did Mr. Powell send a telegram to you to come down 
here?—A. Yes. 

Q. Did he ask you to bring John Clayton?—A. No; 
307 he asked me to bring Jack Richardson, Jesse Scott, and 

myself. 

The Court. You say he didn’t ask for “Cat”? 

The Witness. No; but he w'as at the place at the time, and 
he just came with us. 

The Court. He was at the place where you got the telegram? 

By Mr. Burke: 

Q. Are there two Claytons, John Clayton and Jack Clayton? 
Is John Clayton Jack Clayton?—A. No; that is two different 
people. 

Q. Were they both asked to come down here?—A. No; not 
Johnny. 

Q. Did John come down?—A. No; he didn’t come down. 

Q. You testified at the trial yourself?—A. That’s right. 

Q. Who else testified?—A. Me and the officer. His name 
was Jack Richardson. 

Q. And you told the same story you have just told us?— 
A. Yes, sir. 

Mr. Burke. That is all. 

Mr. Lichtenberg. Haywood, you take the stand. 
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308 Thereupon, Haywood Pope, the Petitioner herein, 
having been first duly sworn, was examined and testified 

as follows: 

Direct examination by Mr. Lichtenberg: 

Q. Haywood, you told me you wanted to make another state¬ 
ment to the Court.—A. I want to make a statement concerning 
Officer Rawlinson, that the District Attorney stated he testified 
during my trial, February 9, 1938. He also said that I ap¬ 
peared in Police Court in this particular case. I have here the 
original warrant that I was arrested upon on September 6,1937. 
Here is the original warrant. 

The Court. Where did you get this? 

The Witness. That is from the Clerk of the Court. There 
is the witness’s names. That was in that case. 

You also see about the records here the indictment. In that 
case I appeared in Police Court on October 4, 1937. No Gov¬ 
ernment witness appeared. My case was continued until Oc¬ 
tober 6, 1937. The Court told the Government to present a 
witness or present a case. 

On October 4, 1937,1 was indicted on Criminal Case 60657. 
That is the case here. That is the indictment. 

On October 4, 1937, I was also indicted on Criminal Case 
60656. I have a record here, a certified record, that was sent 
to me in 1938 by the Clerk of the Court, the record of who 
appeared in my case on February 9, 1938. I also have 

309 records to verify the fact that on February 2, 1938, the 
following witnesses testified in my case. 

The Court. I don’t quite see what he is giving me that I 
haven’t got that is of any importance. 

Mr. Lichtenberg. I will ask him a question that I think 
might help. 

By Mr. Lichtenberg: 

Q. With reference to the Hovermale case, did you ever ap¬ 
pear in Police Court?—A. I never did. 

Q. W 7 as that an original presentment to the Grand Jury?— 
A. It was presented directly to the Grand Jury. 

Mr. Lichtenberg. And that, if the Court please, we stipu¬ 
late as a fact. 

The Court. All right. I don’t think it helps to make a state¬ 
ment of what he thinks is pertinent. I think you had better 
ask questions. 

Mr. Lichtenberg. All right. 
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By Mr. Lichtenberg: 

Q. In what case did Rawlinson testify?—A. In Criminal 
Case 60925. 

Q. That is the Milburn case?—A. Eddie Milburn, February 
2,1938. 

Q. Who else testified in that case?—A. Adela Gerhardt, 309 
East Broad Street, Richmond. 

The Court. I don’t see how it involves this case, 

310 about who testified in that case. 

Mr. Lichtenberg. If the Court please, Mr. Robb tes¬ 
tified this morning that in the Hovermale case Detective Ser¬ 
geant Rawlinson testified. 

The Court. All right; that is the question you may ask. 
By Mr. Lichtenberg: 

Q. In the Hovermale case, did Mr. Rawlinson testify?— 
A. He did not. 

Q. Did Richardson testify in the Hovermale case?—A. Yes, 
sir. 

Mr. Lichtenberg. Richardson does not appear as a de¬ 
fense witness on the docket in the Hovermale case; neither 
does Rawlinson. 

The Court. He says Richardson testified in the Hovermale 
case. 

Mr. Burke. There is no question about that. Everybody 
concedes that he did. 

Mr. Lichtenberg. If the Court please, we offer Criminal 
Docket No. 60- 

The Court. All right; I will take judicial notice of that. 
Are there any other questions? 

Mr. Lichtenberg. That is all I have. 

By Mr. Lichtenberg: 

Q. What else do you want to tell him?— 

311 A. As far as I am concerned in the Hovermale case, 
Detective Rawlinson did not testify. Officer Frank 

H. Martin testified, the officer that locked me up on Septem¬ 
ber 6, 1937. 

The Court. I don’t think we are concerned with anything 
except whether Rawlinson testified. 

Mr. Lichtenberg. There is no question that Detective Ser¬ 
geant Rawlinson did not testify. 

Mr. Burke. I have no questions. 

The Court. Is there anything else that you have that bears 
on the evidence in the case? 
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The Witness. The only thing I have is about that Officer 
Frank H. Martin testified on my arrest on September 6th. He 
testified on that on September 9th. 

The Court. All right. 

Mr. Lichtenberg. That is all, if the Court please. 

The Court. I don’t suppose you have prepared your find¬ 
ings of fact. 

Mr. Burke. I have proposed findings of fact, but I have 
not typed them up, until I read this. 

The Court. How soon can you give me findings of fact? 
Could you give them to me by Tuesday? 

Mr. Lichtenberg. I was going to suggest that. 

The Court. He wants these particular things put in evi¬ 
dence, so you can mark them and you can keep those. 

312 (The documents offered by the Petitioner were re¬ 
ceived in evidence as Petitioner’s Exhibits A, B, C, 

and D.) 

Mr. Lichtenberg. If the Court please, shouldn’t we wait 
until the Reporter has his transcript prepared before we pre¬ 
pare the findings of fact? Because of that I haven’t taken any 
notes this afternoon. 

The Court. When will you have the transcript? 

The REPORaER. On Monday morning. 

The Court. I suggest you prepare them in the rough. 

Mr. Lichtenberg. I imagine Your Honor will want us to file 
briefs before we are through. 

The Court. If you want to. Can you give us your briefs as 
well as your findings of fact by Tuesday? 

Mr. Lichtenberg. I just wanted to call Your Honor’s atten¬ 
tion to two or three cases with reference to the question of 
the same panel. I call Your Honor’s attention to the case of 
Kleindienst vs. United States, 48 Appeals 190. 

The Court. Let me see it. All right; what is the other case? 
Mr. Lichtenberg. In this morning’s mail, if the Court 
please, I received the January 25, 1943, Federal Reporter, 
which is known as 131 Fed. 2nd, and on page 827 is the case 
of Amrine, Warden of the Kansas State Penitentiary, versus 
Tines, where a petition for writ of habeas corpus was 

313 granted and the Federal Court reversed it, but in its 
opinion the Court discusses both sides of the question. 

The Court. Of this case? 

Mr. Lichtenberg. Yes, sir; a similar question, constitu¬ 
tional guarantees. 

The Court. That is January 25, 1943? What page? 

Mr. Lichtenberg. 827. 
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Now, if the Court please, this Johnson case that has been 
mentioned before seems to be a similar situation, where the 
ultimate result was perhaps against the Petitioner, but the 
Court went into the situation very, very carefully. 

The Court. You mean on the question of the panel? 

Mr. Lichtenberg. On the question of the court setting aside 
a verdict, when it can and when it should not. Taken all in 
all, if the Court please, we feel that while there is no criticism 
of the District Attorney—he didn’t have the information avail¬ 
able—the one to be blamed for this situation is Detective Ser¬ 
geant Rawlinson. I don’t think he played fair with the prose¬ 
cution, and I know he didn’t play fair with the defendant. 

We have, I think, conclusively shown to the Court that this 
man was not in the jurisdiction on the day alleged, and while 
I know a habeas corpus can not try a case over again, I 

314 think we have clearly shown that counsel at that time 
was too inexperienced and did make some mistakes. 

This last case that I cited, that just came out this morning, if 
the Court please, uses the term “ineffectual” counsel, and says 
a man can have a coterie of counsel and they can be still as 
ineffective as if he didn’t have any, and a man can have none 
and still be adequately protected under the Constitution as if 
he had one. I think Mr. Powell did the best he could under the 
circumstances, but he did make some mistakes. There were 
some witnesses available that perhaps could have convinced 
the jury of this man’s alibi. 

In my mind, if the Court please, I am convinced that this 
man was not in the jurisdiction. If I had any doubts in the 
matter I would have withdrawn from this case a long time ago; 
because I feel that this man was improperly convicted, that 
is the only reason I am remaining in this entire proceeding. 

If the Court please, this man has served a long time. Of 
course, we can’t be concerned much with that. The basic thing 
here that I think Your Honor should consider, and I know 
Your Honor will, is whether or not a second trial had before a 
same jury in any way jeopardized this man’s constitutional 
rights; and I say that it did, if the Court please, for this reason: 
True, the jury is not the same. Nobody on the first case 

315 sat on the second. In the case I cited, the Kleindienst 
case, there were some interchanging of jurors, but I 

urge upon the Court not to consider that the case had 
jurors interchanged or interlocked, not to set this case aside 
and say this particular case does not apply to our situation be¬ 
cause we did not have the same jurors. 
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Now. as a practical thing, if the Court please, here is what 
happened; A case was called, a jury was impanelled, and the 
case went to the jury. That is the first half of the panel. Then 
the Haywood Pope case was called, and the second half of the 
panel was used—maybe the thirteenth or fourteenth name 
out, or something of that kind. Then, on the second trial, 
seven days later, the first twelve names of the panel were used 
in the case of Haywood Pope, and here is the situation: A man 
who does not take the stand is entitled to keep from the jury 
everything, any conviction that he might have had. That 
is one of the reasons a man does not take the stand. 

Pope criticized his counsel because he wouldn’t permit him 
to take the stand. In all fairness to Mr. Powell, if I repre¬ 
sented Pope at that time perhaps I wouldn’t have permitted 
him to take the stand. 

The Court. I didn’t understand him to criticize Mr. Powell 
on that. I asked him about that, and he said he thought they 
both used their judgment on that. 

Mr. Lichtenberg. I think it was a question of good 

316 judgment. 

The Court. He doesn’t criticize that—is my under¬ 
standing of it. 

Mr. Lichtenberg. If the Court please, we have here, then, 
a situation where you must speculate. After all, this proceed¬ 
ing is five years old. I contacted some of the jurors. They re¬ 
membered they were on the case, and that is all they remem¬ 
bered. So there isn’t much we can do about it. 

Now Your Honor knows, and I am sure everybody in the 
courtroom knows, that jurors will get together and will dis¬ 
cuss the cases they have completed, which is-perfectly all right. 
Mr. Jones will see Mr. Smith and say, “Well, 1 had a funny 
case. I listened to this type of case.” And somebody else 
will come back and tell them the type of case they listened to. 

Isn’t it a fair assumption for us to assume that the jurors 
perhaps discussed the case and that when the second jury 
went into the jury room they knew, and improperly so, that 
Haywood Pope had been convicted in the same court. 

The second jury saw this man in court, if the Court please. 
Suppose—and I think I can also rightfully assume—that the 
situation occurred on February 2nd as it occurred today, that 
in the middle of Pope’s first .trial, but Judge O’Donoghue’s 
second trial on that day—the Pope case was the 

317 second case on that day- 

The Court. You mean the second trial? 
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Mr. Lichtenberg. Pope’s first trial was Judge O’Dono- 
ghue’s second trial on February 2nd. 

The Court. You mean other jurors were out deliberating 
when the first case was tried? Did he only try two cases that 
day? 

Mr. Lichtexberg. Maybe they tried a dozen; I don’t 
know. But we do know that in the minutes the case of the 
United States versus Haywood Pope is the second. Therefore 
I say I have a right to assume it is the second. 

The Court. Tell me that again. 

Mr. Lichtenberg. It was the second case on the minutes. 
Therefore I say we have the right to assume it was the second 
case tried. We have a right, then, to assume that the jury 
was deliberating on the first case, which was the case of some¬ 
body else, while the Pope case was being tried; and I say that 
it is very possible that on that day the same thing happened 
that day that happened today, that while the case of United 
States versus Pope was going on, the Deputy Marshal an¬ 
nounced to the Court that “The jury is ready,” and the jury 
came in and announced their verdict in the first case, with Pope 
sitting at the counsel table, a defendant in a criminal case, and 
the identical jury that tried Judge O’Donoghue’s first 
318 case was the identical jury that tried Pope a week later 
in Pope’s second case. 

Now, if the Court please, they couldn't possibly help 
but know’ that the situation wras such that Pope was con¬ 
victed; and if that inadvertently got before a jury, Pope did 
not have a constitutionally guaranteed trial and the proceed- j 
ings are void and Your Honor should discharge him. 

Now, if the Court please, on the first case there is this list 
of names, down through a Mrs. White, w’hich w’as the latter 
half of the panel. On Pope’s second trial they started with 
a man named Allen and ended with a Mr. Kimmel, which was 
the first half of the panel. "When these first twelve jurors came 
in and returned their verdict in the first case—whether it hap¬ 
pened or not, I don’t know; I am only assuming—and I say 
it is a fair assumption—they saw Haywood Pope either at the 
counsel table, either back there with a Marshal next to him— 
(he was not out on bond)—or near the elevator door. 

Now, these jurors aren’t persons that don’t have any under- ‘ 
standing. They could just look at a person and tell whether 
he was a defendant, which is the same identical reason why 
Mrs. Hovermale could positively identify Pope the other day 
without any question. 
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The Court. We have had Deputy Marshals sometimes pick 
one of the lawyers. 

Mr. Lichtenberg. I have seen that happen—I re- 

319 member a year or so ago somebody identified Charlie 
Ford in, I think, a robbery case. 

The Court. I don’t mean as to identifying somebody, but 
the lawyer and the defendant were at the rail, and by mistake 
the lawyer was asked if he was guilty. 

Mr. Lichtenberg. I am sure her identification of Pope was 
not terribly difficult; a colored defendant and three white men 
at the counsel table, the deputy, and two attorneys. There 
wasn’t anything hard about that. 

I noticed that Your Honor paid particular attention to her 
testimony, and I am sure that Your Honor is convinced that 
she could not identify Pope. And I am also sure, and I re¬ 
spectfully submit, if the Court please, that Detective Sergeant 
Rawlinson did not play fair with the District Attorney, did 
not tell him all the facts, because if he had, I venture to say 
that Mr. Robb would have carried his pretrial investigation a 
whole lot further. All he was told was, ‘The woman can’t 
identify the man,” so he didn’t call her. 

Rawlinson, the detective sergeant, is the man to blame for 
this situation, and I know that because a policeman pulled 
something which resulted in a conviction is no reason why a 
man should spend a long time in jail for something he didn’t do, 
and I am sure from all of this evidence Your Honor must 
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Pope, and I know that Your Honor is greatly concerned 

as to what should be done in this particular case. 

I am frank to admit, if the Court please, I am glad I don’t 
have the responsibility. I have done the best I could to con¬ 
vince the Court of Haywood Pope’s position. But I am glad 
that I don’t have the responsibility that confronts the Court. 
It is an important decision, and I know that Your Honor wants 
us to give you every assistance that we can, and I am very 
much afraid, if the Court please, that counsel, both the Dis¬ 
trict Attorney and myself, won’t be of much aid on this par¬ 
ticular occasion. I will give you all the aid I can, and I know 
Mr. Burke will, but it is an important decision. 

I know Your Honor is going into this carefully. What¬ 
ever your decision is, I know that you will give us every con¬ 
ceivable benefit of any doubt that we are entitled to, and 1 
think my client is disposed to agree with me. Your Honor 
has been most patient, and Your Honor has been very kind 
in all of our endeavors in this case. But if there is any dis- 
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crepancy, inadequacy, or lack of evidence, I want the Court 
to remember that this proceeding was five years ago. We are 
handicapped a great deal. 

The only comment further that I can make, if the Court 
please, is with regard to Judge Cobb. Judge Cobb was re¬ 
quested to enter this case by Chief Justice Groner of 

321 the Court of Appeals, who made an independent in¬ 
vestigation, who had prepared for him by the District 

Attorney and the Department of Justice what might be termed 
a transcript, a record, a bill of exceptions. And while the 
Court of Appeals denied Pope's prayer for relief in the Court 
of Appeals in this case, and suggested this new proceeding, 
the record, if the Court please, that Judge Cobb filed for this 
defendant was prepared by the Government, and as the District 
Attorney at that time wanted to say that that record was hear¬ 
say, Judge Groner commented that the Government prob¬ 
ably would not go behind its record and deny its authenticity, 
and I ask the Court, because the record has been received in 
evidence, to go into that record and see what occurred. 

Judge Cobb, as an officer of the Court, has made an investi¬ 
gation and he tells the Court, whether on this witness stand 
or whether on this record, that Pope did not have an adequate 
trial. If he had no adequate trial, to use the words of this new 
case that came out this morning, if he had ineffectual counsel, 
there is only one thing Your Honor should do, and that is to 
order him discharged. 

The Court. When you have prepared that statement will 
you let me have that list of the jurors? You may want to 
keep it now. 

Mr. Lichtenberg. If the Court please, may I suggest 

322 this: Suppose Mr. Burke and I draw up something in 

the rough and call on Your Honor in chambers and dis¬ 
cuss the findings of fact and then determine what Your Honor 
shall do; because, after all, he is going to say Your Honor 
should dismiss the motion- 

The Court. I think it would be better if each of you pre¬ 
pared your findings of fact with reference to the record, and 
then let me go over it and decide what I think is the correct 
one. Then, if you want to give me a brief, I will be very glad 
to have it, but I would like to have it as soon as I can get it 
because I will be going onto something else. Two weeks have 
already gone by. 

Mr. Lichtenberg. Your Honor, I have a Court of Appeals 
brief I must get in next week. I will work on it over the 
week end and get as much finished as possible. 
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The Court. If you want to give me any briefs, suppose you 
give them to me by Thursday of next week. 

(Whereupon, at 2:20 o’clock p. m., the hearing was 
adjourned.) 

323 In the District Court of the United States for the 

District of Columbia 

Date: February 19, 1943 

Habeas Corpus No. 2259 

Haywood Pope, petitioner 
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Ray L. Huff, General Superintendent, District of Colum¬ 
bia Reformatory, respondent 

Filed Mar. 19, 1943. Charles E. Stewart, Clerk. United 
States Court of Appeals for the District of Columbia, Filed 
Apr. 12,1943. Joseph W. Stewart, Clerk. 
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325 PROCEEDINGS 

The Court. Mr. Lichtenberg, I want to ask Mr. Pope a few 
questions, but he may sit there. Will you ask him to look at 
this brief, which was filed in the Court of Appeals by Judge 
Cobb, and it has attached to it a paper called “Statement of 
the Real Facts, Criminal Cases Nos. 60656, 60925.” As I 
understand that, that was prepared by Mr. Pope and given to 
his counsel. Will you ask him to look at it and tell me whether 
that is correct? 

(Petitioner read the document indicated by the Court.) 

The Court. You say he has read that statement? 

Mr. Lichtenberg. Yes. 

The Court. Is it true that you prepared that statement and 
gave it to your counsel? 

The Petitioner. The statement part of it, this was typed, 
and he came down to see me in April. I gave him the case. 

The Court. Is that your recollection of what took place at 
the trial of the Hovermale case? 

The Petitioner. That is my recollection of what took place. 

The Court. All right; let me see it, please. Then, as I 
understand it. Major Reeves testified at that trial? 

The Petitioner. Yes, sir. 

326 The Court. And this is a correct statement of what 
he said? He described the line-up, and he said Mr. 

Hovermale identified Pope and Mrs. Hovermale identified 
Carl Brown? Is that your recollection? 

The Petitioner. I would like to explain that. 

The Court. First answer me whether it is or is not your 
recollection. 

Mr. Pope. No; he testified that this woman—he couldn’t 
verify the fact that she was his wife. 

The Court. He testified that this woman identified Carl 
Brown. According to your statement here, he was reading 
from a record. 

The Petitioner. He was reading from the record. 

The Court. Was that the same record that was produced 
before me? 

The Petitioner. I assume it were. 

The Court. All right; that is all I want to ask. Do you 
wish to ask him anything else? 

Mr. Lichtenberg. No. 

The Court. Do you wish to ask him anything further? 

Mr. Burke. No. 

(Whereupon, at 10:25 a. m., the hearing was adjourned.) 
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327 In the District of the United States 

for the District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs, 

Ray L. Huff, General Superintendent, D. C. Penal 

Institutions 

and 

E. A. Green, Supt. Washington Asylum and Jail 

Filed Oct. 20, 1943. Charles E. Stewart, Clerk. 

Order to transmit original of transcript of proceedings to 

Court of Appeals 

It is by the Court this 20 day of October, 1943, Ordered, that 
the original transcript of testimony in the case of Haywood 
Pope v. Ray L. Huff, Habeas Corpus No. 2259 in this United 
States District Court, be transmitted with the record on appeal 
in the above entitled cause to the United States Court of 
Appeals for the District of Columbia. 

Edward C. Eicher, 

Chief Justice. 

328 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2459 

Haywood Pope, petitioner 
vs. 

Ray L. Huff, General Supt. and E. A. Green, 
superintendent 

Filed Oct. 16, 1943. Charles E. Stewart, Clerk. 

Appellee’s counterdesignation of record on appeal 

Ray L. Huff and E. A. Green, appellees in the above en¬ 
titled cause, by their attorney, Edward M. Curran, United 
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States Attorney, request the following additions to the record 
on appeal herein: 

1. Petition for a writ of habeas corpus filed in the District 
Court on April 24, 1942, by Haywood Pope, in Habeas Corpus 
No. 2259. 

2. Return of respondent filed in Habeas Corpus No. 2259 on 
May 15, 1942, less certified copies of judgments attached as 
exhibits thereto. 

3. Findings of fact, conclusions of law and opinion of the 
District Court, Justice Adkins, filed in Habeas Corpus No. 2259 
on February 23, 1943. 

4. Order of Justice Adkins dismissing the petition for a 
writ of habeas corpus, filed in Habeas Corpus No. 2259 on 
March 3,1943. 

5. Transcript of testimony filed in Habeas Corpus No. 2259, 
on March 19, 1943. 

Edward M. Curran, 

United States Attorney. 
by John P. Burke, 

John P. Burke, 

Assistant U. S. Attorney, 
Attorneys for Respondents. 

certificate of service 

I certify that service of the foregoing designation of addi¬ 
tional portions of the record on appeal was made upon appel¬ 
lant by mailing a copy thereof to Levi H. David, Esq., attor¬ 
ney for appellant, at his office in the Bond Building, Washing¬ 
ton, D. C. Date of mailing, October 16,1943. 

John P. Burke, 

John P. Burke, 
Assistant U. S. Attorney . 

329 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss:] 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 79, both inclusive, and 327 
and 328, to be a true and correct transcript of the record ac¬ 
cording to designations of record by counsel filed and made 
a part of this transcript, in cause entitled Haywood Pope, 
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Petitioner vs. Ray L. Huff, as General Superintendent of the 
District of Columbia Penal Institutions et al., Respondents, 
Habeas Corpus No. 2459, as the same remains upon the files 
and of record in said Court, except the following: 

The original transcript of proceedings in Habeas Corpus 
No. 2259, pages numbered 80 to 326, both inclusive, is included 
herein pursuant to order of this Court filed October 20, 1943. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District this 6th day of November 1943. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] 8626. Haywood Pope, Appel¬ 
lant vs. Ray L. Huff, General Superintendent of the D. C. 
Penal Institutions et al., Appellees. United States Court of 
Appeals for the District of Columbia, Filed Nov. 12, 1943. 
Joseph W. Stewart, Clerk. 
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